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MESSAGE FROM TPMNEL

This isour Draft Report omeviewing Australi@ competition policy.

In puttingit togetherwe consultedwidely acrosshe countryto hearviewson Australid
competitionpolicy,laws andnstitutions. Anlissues Papeeleasedon 14April2014 helped focus
these discussions

We met with groups representing consumers and those representing business, both large and small.
We also met with a variety of individual business people, academics, camdrformer regulators,

and governmers, including a number dftate and territoryTreasurersDuring May and Jun®anel
membersalsoattended business forums around the country organised by representative business
groups.Altogether wehave hacclose t0100 meetingswith stakeholders

We receivedalmost350submissions on our Issues Paprdall nonconfidential submissionare
published on our website/ww.competitionpolicyreview.gov.alAimost50 per centof submissions
came frompeak and advocacy bodiemround 30 per cent from businesk’ per cent from
individualsand the remainder from governments. A wide variety of topics vigeatified, with the
top five issues raised most often in subnoss being competition laycompetitive neutrality,
misuse of market powesmall business concerasidthe operation of theACCC.

The Panel has drawn heavily on the expertise and experience of stakehgddeesedthrough
submissions and in consultatiomeetings. We would like to thank all those whave put time into
these contributions. They have provided us witiicialinsights into the issuese have been asked
to consider Neverthelessthe views expressed in this Draft Report are our own.

We areaware ofother reviews currently in train thare likely tocoversectorspecificaspects of
competition policy, such as the Financial System Inquiry, the Energy White Pafderyitw ofthe
National Broadband Networkhe Review of Coastal Tradiagdthe Agricultural Competitiveness
White PaperTheAustralianGovernment has alscommenced a Federation White Paper and
foreshadowed a review of theair Work AcR009and aTax White PapeWhile the Panel has not
madedetaileddraft recommendationsn these areasin some cases we have encouraged these
reviews to take account of competition issues

We are keen tdest our viewswith all stakeholdersn a variety of waysExtensive consultation will
be held following the release of this Draft Report, idahg public forumsand throughfurther
written submissions and feedback from interested partM will abo hold a conference in
October2014 wheredelegatescan reflect on international as well as Australian experiasfce
competition policy Attendanceat the conference is limited, bwideo recording®f the plenary
sessios will be available on our website.

Up-to-date advice on theReview and its progress, including consultations, will be posted regularly on
our website:www.competitionpolicyreview.gov.au

ThisDraft Reporfprovides\Paneliewsas well asPraft Recommendation&hat you may use to

focus your submissior(seePart 2for the Draft Recommendations)Submissionsneednot cover all
issues
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Formal submissions may be lodged onlinevatw.competitionpolicyreview.gov.aor forwarded to:

Competition Policy Review Secretariat
The Treasury

Langton Crescent

PARKEACT2600

If you do not wish to make a formal submissigay can use théHave your sa§bption on the
websitewww.competitionpolicyreview.gov.au/submissions/

Submissions ardue by Monday 17 November 2014.

The Draft Report will be followed by a Final Report to be provided to the Australian Goverfayent
March 2015

We look forward to hearinfurther from all interested parties as we progress the work of the
Review.

-

L to R: Peter Anderson, Michael O@ryan QC, Professor lan Harper (Chair of the Review), Su McCluskey.
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ABBREVIATIONS

ACCC Australian Competition and Consumer Commission
ACCI Australian Chamber of Commerce and Industry

ACCP Australian Council for Competition Pol{gpyoposed body)
ACL Australian Consumer Law

AEMC Australian Energy Market Commission

AER Australian Energy Regulator

ALRC Australian Law Reform Commission

BCA Business Council of Australia

CCA Competition and Consumer Act 2010

CDPP Commonwealth DirectorfdPublic Prosecutions

COAG Council of Australian Governments

CPA Competition Principles Agreement
CSO community service obligation

EU European Union

GDP gross domestic product

IP intellectual property

IPART Independent Pricing & Regulatory Tribunal (NSW)
NBN National Broadband Network

NCC National Competition Gmcil

NCP National Competition Policy

NDIS National Disability Insurance Scheme
NDIA National Disability Insurance Agency
NEM National Electricity Market

NSW New South Wales

NZ New Zealand

OECD Organsation for Economic Gaperation and Development
PBS Pharmaceutical Benefits Scheme

PC Productivity Commission

PPP publicprivate partnership

RPM resale price maintenance

TPA Trade Practices Act 1974

Tribunal  Australian Competition Tribunal

UK United Kinglom

us United States
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EXECUTIVE SUMMARY

Reinvigorating Australé& competition policy is essential to help meet the economic challenges and
opportunities we face now and into the future.

Our competition polis, laws and institutions serve the nationatérest when focused on the
longterm interests of consumers.

Change is constant in the economic landscape, bringing opportunities as well as challenges. Exposing
the Australian economy to greater competition through the 1980s and 1990s helped us make the
most of economic opportunities as they emerged and also to face the challenges that arose.

The Panel has been tasked with examining whether AusBal@npetition policies, laswand
institutions remaindit for purposeQespecially in light of the changjrtircumstances of the Australian
economy that are expected to unfold over the next decade or so.

This Draft Report identifies three major forces affecting the Australian economy that will influence
whether our competition policies, laws and institution® dit for purpose.

Therise of Asia and other emerging economipgeovides significant opportunities for Australian
businesses and consumers, but also poses some challenges. A heightened capacity for agility and
innovation will be needed to match changitagtes and preferences in emerging economies with

our capacity to deliver commodities, goods, services and capitalneed policies, laws and

institutions that enable us to take full advantage of the opportunities offered.

Ourageing populatiorwill giverise to a wider array of needs and preferences among older
Australians and their families. Extending competition in government provision of human services will
help people meet their individual health and aged care needs by allowing them to choose among a
diversity of providers.

New technologiesare Wigitally disruptingthe way many markets operate, the way business is done
and the way consumers engage with markets. The challenge for policymakers and regulators is to
capture the benefits of digital digption by ensuring that competition poias, laws and institutions

do not unduly obstruct its impact yet still preserve traditional safeguards for consumers.

Competitionpolicy

Competition policy is aimed at improving the economic welfare of Australiaissabout making
markets work properly to meet their needs and preferences.

In the Pane® view, competition policy should:

A makemarkets work in the longerm interests of consumers;

foster diversity,choice and responsiveness in government services;

enoourage innovation, entrepreneurship and the entry of new players;

promote efficientinvestment in andise of infrastructureand natural resources;

establish competition laws and regulations that are clear, predictable and reliable; and

o Do Do Do P>

securenecessargtandards of access and equity.

Executive summary Paged



Important unfinished business remains from the origiNational Competition Polic\NCP agenda,
and new areas have arisen where competition policy ought to apply

Ageing of Austral@ population will impose greater demands health and aged care services.
Establishing choice and competition principles in government provision of human services can
improve services for those who most need them. If managed well, this can both empower consumers
and improve productivity at theame time.

In the area of human service$ie Panel recommendbat:

A user choice be placed at the heart of service delivery;

A funding, regulation and service delivery be separate;

A a diversity of providers be encouraged, while not crowding out communitiyvatuntary
services; and

A innovation in service provision be stimulated, while ensuring access teguiglity human
services.

In the area of infrastructure, thBanelrecommends introducing coseflectiveroad pricing linked to
road construction, mainteance and safety to make road investment decisions more responsive to
the needs and preferences of road users.

Reforms begun in electricity, gas and water need to be finalised.

Anti-competitive regulations remain in place despite significant progress mader NCP. The Panel
recommends that regulations restricting competition be reviewed by each jurisdjetitim

particular priority given to regulations covering planning and zoning, retail trading hais,
pharmacyand parallel imports

Australid@@intellectual property regime is also a priority for review. We recommend that the current
exceptionfor intellectual property licences in theompetition and Consumer AQ10(CCA) be
repealed.

Competitive neutrality remains a matter of concern for matgkeholders, including small
businesses. We recommend that competitive neutrality policies be reviewed and updated against
best practice, and that complaintgandling processes and monitoring be improved

Competitionlaws

In guiding our consideration @fhether Australi® competition laws are fit for purpose, the Panel
asked a number of questions:

A Does the law focus on enhancing consumer wellbeing over the long term?
A Does the law protect competition rather than protecting competitors?

A Does the law strikéhe right balance between prohibiting artbmpetitive conduct and not
interfering with efficiency, innovation and entrepreneurship?

A Is the law as clear, simple and predictable as it can be?

While the Panel considers thatir competitionlaws have servedustralia well, we recommend
specific reforms to enhance their effectiveness.

Executive summary Pageb



These include changes to sectid® governing the misuse of market power to bring it into line with
other prohibitions by focusing on protecting competition and not competit@vkile the threshold
test of Wubstantial degree of market pow@s well understood, the central element #hking
advantage of market powéls difficult to interpret and apply in practice. We recommend that the
provision be reformulated so that it targeeant-competitive conduct that has the purposeffector
likely effect of substantially lessening competition

The Panel also recommends a number of changes to simplify and clarify the operation of the law, to
bring to the forefront the competition paty objectives of the law and to reduce business compliance
costs. The cartel provisions should be simplifeetti the price signalling provisions removaattl

replaced by extending section 45 to concerted practices that have the purpose, effect or likety ef

of substantially lessening competitioMerger approval processes should be streamlined.

We recommend changes to other approval processes, both authorisation and natifications, in order
to reduce costs for business, particularly small business.

We ako recommend that collective bargaining arrangements be made more flexible and easier for
small business to use, and we invite views on whether there should be a specific dispute resolution
scheme for small business for matters covered by the CCA.

Competiton institutions

The Panel has assessed Aust@l@mpetition institutiong their current performance and
preparedness for the future and identified a gap in Austra8Bacompetition framework. Australia
needs an institution whose remiincompasseadvocating for competition policy reform and
overseengits implementation. This includesforms agreed following thiseRiew and future
reforms.

We recommend replacing the National Competition CounBCjvith a new national competition
body, the Austraiin Council for Competition Poli¢4CCP). This should be an independent entity and
truly WHationakin scope, established and funded under aoperative legislative scheme involving

the Commonwealth, States and Territories.

Where competition reforms resuin disproportionate effects across jurisdictigm®mpetition policy
payments should be made @nsure that revenue gains flowing from reform accrue to the
jurisdictions undertaking the refornThe ACCP would be responsible for admerisig payments,
based on actual implementation of reforms.

This new body would be an advocate and educator in competition policy. It would have the power to
undertake market studies at the request of any government, and could consider requests from
market participants, makig recommendations to relevant governments on changes to
anti-competitive regulations or to the ACCC for investigation of breaches of the law.

The Panel recommends that the ACCC retain both competition and consumer functions. We also
recommend a separatecaess and pricing regulator be established with responsibility for existing
regulatory functions undertaken by the NCC and the ACCC, including the Australian Energy Regulator,
but with relevant consumer protectioand competitionmatters remaining with thédCCC.

The Panel considers that the ACCC is areglrded and effective body btiat its governance
would be strengthened with input from individuals free of responsibility for itstdagtay
operations. This would bring adutsidei@ viewtand, in paticular, allowbusiness, consumer and
academiqerspectives to bear directly on ACCC decisiaking. Accordingly, we have suggested
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enhancing the governance structure of the ACCC by adding a Board. The Draft Report canvasses two
options for how this Boarchight be configured.

Next deps

This is a draft report but still presents specific recommendations for the purpose of stimulating
debate. In a number of areas the Panel seeks further input from stakeholders as well as feedback on
the Draft Recommendation®Ve look forward to continuing our engagement with stakeholders on

the issues before the Review.

Executive summary Page7



REPORT STRUCTURE

In Part 1of this Draft Report the Panel spells out the context for Regiew, including the key
challenges andpportunities facing Australia.

In Part 2the Panel offers it®raft RRcommendations for reform of competition paks, laws and
institutions. Since this is a draft report, the Panel seeks feedback from stakeholders on its conclusions
and proposed reforms. These will inform the P&Bhal Report to the AustralianGovernmentOn

some questions, the Panel is yet to reactpacificview, andpresentsoptions rather than draft

proposals. Further stakeholder input is especially welcoméhese points.

Part 3explores the competition policy landscape in more detail, beginning with the principles
underpinning the original @Pframework and asking whether revisions or extensions are needed in
light of the different foces now bearing on the Australian economy. Discussion then turns to a suite
of specific issues related to competition policy, including unfinished business from the original NCP
reform agenda and new horizons for competition policy.

Part 4explores our competition laws in detail, examines areas where some observers claim they are
deficient, andconsiderswvhether the laws remain fit for purpose in a changinginessnvironment.

Finally,Part 5assesses Austia® competition institutions, including the competition regulators,
examining their currentapabilitiesand preparedness for the future.

Report structure Page8
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Part 4
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Part 5
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Ch 8: Regulatory restrictions
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Ch 11: Competitive neutrality
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(h 15: Mergers
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Ch 17: Anti-competitive agreements, arrangements and understandings
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Ch 19: Exemption processes

Ch 20: Enforcement and remedies
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Ch 22: Institutional structures for future competition policy
Ch 23: Enforcement of competition law
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As a small, open economy Australia is exposed to competitive forcesrigmate beyond our
borders. This is nothing new. Austr&@i@conomic development has been propelled by exposure to
opportunities elsewhere in the worldvith Australian living standards reflesg the beneficial impact
of international trade in goodand services both exports and imports.

Exposure to developments outside Australia widens choice and opportunities, so that Australia
remains an attractive place to live, work, raise a family and run a business.

During the 1980s and 1990s successive gowents opened the Australian economy to greater
competition by lowering import tariffs, deregulating markets for foreign exchange, admitting foreign
banks, deregulating domestic aviation, and partially deregulating and reforming the waterfront,
coastal shpping and telecommunications. These initiatives widened consumer choices, lowered
prices and exposed local producers to more intense competition from abroad.

Deepening Australi&@ integration with the world

The 1980s heralded a new era for Australia, wéforms aimed at integrating the Australian
economy more closely with the world economy. Key components of that agenda included tra
liberalisation, capital market liberalisation and deregulation of traded services

Trade liberalisatiort reductions in taiff assistance (that had begun in 1973) and the abolition
guantitative import controls mainly in the automotive, whitegoods and textile, clothing and
footwear industriest gathered pace from the mid980s. The effective rate of assistance to
manufactring fell from around 35 per cent in the early 1970s to 5 per cent by 2000.

Capital marketst the Australian dollar was floated in March 1983, foreign exchange controls
capital rationing (through quantitative lending controls) were removed progrelgsikem the
early 1980s and foreigawned banks were allowed to compete initially for corporate
customers and then, in the 1990s, to act as deptaiing institutions:

From the late 1980s other changes also occurred in infrastructure, such as tred garégulation
and restructuring of airlines, coastal shipping, telecommunications and the waterfront.

In the 1990s the competition agenda broadened to include goods and services not typically exposed
to foreign competition, like electricity, telecommicatiors services and rafteight. Many of these
were supplied locally by public monopolies or government departments.

In 1995the @mmonwealth state and territory governments agreed to implement a widaging
National Competition Policy (NCP) builttbie recommendations of the Hilméteview. The NCP
reflected a desire to build on the momentum of earlier reforms by extending the reach of choice and
competition beyond tradeables to encompass Aoedeable goods and services.

1 Banks, G 2005%tructural Reform AustraliaBtyle: Lessons for OtherdPresentation to the IMF, World Bank and OECD.
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This was not an exercisedniving competition further into the Australian economy for its own sake
but for the longerterm benefits that would flow for Australian living standards.

These expectations were realised. In 2005 the Productivity Commission estimated that productivity
improvements and price reductions flowing fraime NCP and related reforms in the 1990s raised
Australig@@ GDP by 2.5 per cent.

National Competition Policy
In 1995 Australian governments committed to a set of agreements uth@ddCP, which:

A extended theTrade Practices Ad974(TPA) to previously excluded businesses
(unincorporated businesses and state, territory and local government businesses);

A established independent price oversight of state and territory government businesses;

T

corporatised and applied @mpetitive neutrality principles so that government businesses
did not enjoy a net competitive advantage as a result of public sector ownership;

T

structurally reformed public monopolies to separate out industry regulation and where
possible further disaggogated potentially competitive parts of the monopoly;

established a thirgbarty access regime for significdmittleneckinfrastructure;
reviewed all legislation restricting competition;
applied the competition agreements to local government;

established he National Competition Council;

o o o T I

imposed conditions ogovernmentsseeking toexempt conduct from the competition law;
and

T

provided financial assistance to tigatesand Territoriesconditional on progress
implementingthe NCP.

The impact othe NCP redrms is evident not just in economic statistics but in everyday experience.
For example, prior to the NCP reforms:

A consumers had no choice of electricity or gas providghey paid regulated tariffs and
customer service was poor or naxistent;

A there was a monopoly in telecommunications services, which ended only in 1992 when
Australid@ second telecommunications provider, Optus, entered the market;

A there were price controls and supply restrictions on food products like eggs, poultry, milk, rice
and su@t;

A retail trading hours wereestricted for mosistores with limited trading on weekends; and

A only lawyers could offer land conveyancing servicea\eyancing fees fell by Jér centin
NSWwhen this regulation was repealed, leading to an annual gaiarcansumers of at least
$86million).

By contrast, Australians today can choose among competing providers of gas and electricity services,
and can complain to their energy ombudsman if they are unhappy with the service rendered.

2 NationalCompetition Council 1999 ational Competition Policy: Some impaatssociety and the econompage 9.

Partlt Overview Pagell


http://ncp.ncc.gov.au/docs/OINcpIm-002.pdf

Retail trading hoursdwe been sustantially deregulated in most&esand Territoriesand online

shopping allows consumers access, choice and convenience at any time of the day or night. There are
now more mobile phones in Australia than people, and consumers can choosegyamwvaist array of

phone plans from a variety of telecommunications providers.

Strengthening competition brings economic benefits, including choice and diversity, as well as lower
overallprices. An economy that responds more flexibly to pe@péhangingneeds and preferences

with a wider array of products from a greater variety of sources at cheaper pgpoves the

everyday lives of Australians.

The changes induced by reforms can involve adjustment costeamgive rise tadistributional
consequ@aces. For exampléusinesses can closassets can lose valaend jobs can be lost.
Consumers can also find it difficult to navigate increased chdluese costare transitional but
nevertheless can be painful for the individuals involvBtey should ot stop otherwise beneficial
reformsbut do need to be considered as an important part of policy implementation.

Changing times

Change is a constant presence in the economic landscape. Change brings opportunities as well as
challenges. Exposing the Ausiaal economy to greater competition through the 1980s and 1990s
helped us make the most of economic opportunities as they emerged and also to face the challenges
that arose.

Australia has enjoyed continuous economic growth since the early 1990s and wehtherglobal
financial crisis of the late 2000s without a recession. Both are markers of resilience and flexibility in
the Australian economy and reflect the influencesatcessful macroeconomic and microeconomic
policies, including reforms introduced ueithe NCP

Forces for change continue to bear on the Australian economy. Some of these forces were barely
envisaged, if at all, at the time of the Hilmer Review. For exaropleedigital technologies were in
their infancy in the early 1990andwere rapidlyandwidely adopted, including through the World
Wide Web, from the mid990s The rise of China was anticipated, following the economic reforms of
Deng Xiaoping, but not really established until well into the 1990s. Ageing of AuStpalaulation

was again anticipated but has only begun to bite economically a®tiey Boom(eneration retires
from the workforce.

The Australian Government has established the Competition Policy Review to consider how well
Australigd® competition policy, laws andstitutions are travelling two decades on from the Hilmer
Review. In particular, how appropriate are current competition policy settings for the challenges that
face us now rather tha@0years ago?

Three major forces for changelevant to thisReviewstand out as influencing the Australian
economy now and into the foreseeable future:

A the industrialisation of developing nations agnid particular the rise of Asia and the growing
Asian middleclass

A ageing of the Australian population and falling workfopeeticipation; and

A diffusion of digital technologies with their potential to disrupt established patterns of
economic activity.
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Developing nations and the rise of Asia

The reemergence of China and India as global economic superpowers is driving fundamenta
structural change in the global economy. The sheer size and pace of growth in these populous
economies is shifting the pattern of world economic growth, favousungpliers of raw materials
andenergy commodities like Australia

The global shifts are na@bnfinedto the Asian regioyhowever Many emerging economies in
Europe AfricaandLatinAmerica also supply raw materials and energglirect competitionto
Australia. As the OECD notes, the global economic balance will continue to shift towaras curre
non-OECD aresaincluding many emerging economies,agleconomic structure and expoprofile
will lookincreasinglyike those of the OECEobuntries

TheOECalso notesthat, to partner these shifts over time:

[Hurther reforms to inject dynamism ilabour and product markets, combined with
re-designed intellectual property right policies, will be needed to sustain innovation,
productivity and employment

This message resonates for Australia in many walgsewe cannot assume that the rise of Agidl
remainan urcontestedopportunity. We will face challenges from otheaitionsin securing the
benefits of this shift in global economic activity.

To date, our supply of raw materials and energy has sustained high levels of income growth for
Australia While their contribution to growth will moderate, exports of commodities to Asia will very
likely remain strong for years to come. Moreover, the rise of the Asian middle class will present new
opportunities for Australia, especially in traded servides éducation, health and financial services.

The enormous growth in Asian consumption is expected to sustain high levels of infrastructure
investment, increase consumer demand, and enhance@si@nomic sophistication and global
integration. This repremnts a substantial and broad export opportunity for Australian suppliers of
commodities, goods, services and capital.

The rise of Asiand other emerging economigrits new pressure and expectations on Aust@lia
domestic systems that were built for anaular economic landscape and at a particular time.

Australia will need policies, laws and institutions that help us make the most of the opportunities
we face In particular, we need to build adaptability, flexibility and responsiveness into our systems
Aheightened capacity for agility and innovation will be needed to match changing tastes and
preferences with our own capacity to deliver commodities, goods and services intaniisia
elsewhere in the developing world

At the same time, the benefits ofiese economic opportunities should reflect in the living standards
of everyday Australians. A wider array of products and services to choose from, supplied from a
variety of sources, at prices kept low by competitiordomestically and from abroad will help to
diffuse the benefits of Austrak& economic opportunities widely within the Australian community.

3 OECD 2014hifting Gear: Policy Challenges for the next 50 Y@EED Economics Department Policy Notes2#o.
pagel.
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Ageing

Australid@ population is ageing. The number of Australians aged 75 years and orgecdqul to
increase by around foumillion between 2012nd 2060t an increase roughly equivalent to the
current population of SydnelPopulation ageing will lower expected income growth. AsBhigy

Boom generation retires, the number of working age people relative to those over the age of 65 will
fall.

Popuation ageing will substantially increase demands on the health and aged care systems. Today
around a quarter of totaRustralian @vernment spending is directed to health, agdated pensions

and aged care. This is expected to rise to around half by-8049mproving the efficiency and
responsiveness of these sectors will be crucial to meeting the needs and preferences of older
Australians with dignity.

While the ageing of Austraf&apopulation is well documented, its impact on our competition
framewark has not received much attention. Allowing people greater choice over their aged care
arrangements, where this is feasible, as well as encouraging more diversity among providers will
improve the syster® capacity to meet a widening array of needs andgmances among ageing
Australians and their families. Competitive entry to aged care markets by innovative service
providers will also help to place downward pressure on costs.

We will need systems and policies that facilitate more options rather thanrfeavel encourage
flexibility, adaptability and responsiveness in methods of delivery. Increasing competition in health
and aged care is aimed at meetithge needs and preferenced individual usersather thanthose of
providers.

The digital revolution

New technologies are transforming the way many markets operate, the way business is done, and
the way consumers engagéth markets. The internet has already had a significant impact on the
Australian economy. Australians are typically fast adopters ofteehnologies (such as smart

phones), new applications and software tools. This has in turn encouraged internet service providers
to extend and develop the infrastructure required to access internet services more fully.

New technologies aralsodriving chages in sectors such as energy and transport. For example,
Wmart meters€allow consumers to access reahe information on pricing and usage of energy,
while smart phone applications allow consumers to compare airfares in real time.

Technological innovain is lowering barriers to entry across a range of markete. companyber

uses a smart phone application to connect users and providers of passenger vehicle services in direct
competition with the taxi industrysee Box 1.1)This is an example of dajitechnology disrupting
traditional markets.

Innovative competitive entry of this type can lower cost to consumers and widen their choice of
providers. It can also raise concerns about consumer safety. The challenge for policymakers and
regulators is tacapture the benefits of disruptive entry while preserving traditional safeguards
against doubtful or dangerous market practices.

4 Productivity CommissioR013,An Ageing Australia: Preparing for the FufuResearch paper, page 6.
5 Australian Government 2010ytergenerational Repoypage 47.
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Changes brought about by digitisation and access to the internet are fostering the growth of
networks where information and ides are routinely shared. THipillove<bf knowledge is a
recognised catalyst of innovation, adaptation and inventiothe drivers of growth in the
Knowledge econom@

Today we see the emergence of new digital technologies with a proliferation of pehcations and
uses, including emerging trends such as collaborative consumptiergwed slightly differently
new marketplace¢so-called'®haring market® developingoutside traditional commercial channels

The use of technology to foster new matkg@rovides more consumers with access to what they
want and needpotentially includindower-income consumers

The pervasive presence of knowledge networks and the power of innovation to lift living standards
mean that Australi@ competitionpolicies,laws and institutions must be fit for purposer the
digital age.

Competition policy

Competition policy, like other arms of government policy, is aimed at securing the welfare of
Australians. Broadly speaking, it covers government policies, laws andtoegutetitutions whose
purpose is to make the market economy serve the g interests of Australian consumers.
Competition policy is about making markets work properly.

Strengthening the competitiveness of enterprises is a necessary national ecarfmatienge.

However, competition policy concerns the competitiveness of markets as a whole, not individual
enterprises. Nonetheless, the disciplines of a competitive market compel efficiencies in the conduct
of business, which in turn contribute to the mhactivity and competitiveness of enterprises.

The Competition Policy Review has been tasked extdmining whetheAustralid® competition
policies, lavgand institutions remain fit for purpose, especially in light of the changing circumstances
of the Austalian economy that are expected to unfold over the next decade or so.

Competition policy sits well with the values Australians express in their everyday interactions. We
expect markets to be famndwe want prices to be as low as they can reasonablyee also value
choice and responsiveness in market transactionse want markets to offer us variety and noyel
innovative productss well as quality, service and reliability.

Access and choice are particularly relevant to vulnerable Australians or ¢dhnds& incomes, whose
day-to-day existence can mean regular interactions with government. They too should enjoy the
benefits of choice, where this can reasonably be exercisedsarice providers thatespord to

their needs and preferences. These aspettsompetition can be sought even imarket<where no
private sector supplier is present.

Maximising opportunity for choice and diversity, keeping prices competitive, and seoggegsary
standards of quality, service, access and equithese are tle things Australians expect from
properly governed markets. A walalibrated competition policy aims to secure these outcomes in
commercial transactions and, where appropriate, also in the provision of government services.
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Fit for purpose

The Panel ideffies six attributes of competition policy which we regard as defining its fitness for
purpose. These attributes are the criteria against whichhaeeassesed Australid® current
competition policy, laws and institutions this Draft Report. I#art2 we make draft
recommendations on how existing arrangements might be improved.

A competition policy that isfit for purposeQ

focuses on making markets work in the lotegrm interests of consumers
fostersdiversity,choice and respnsiveness in government serviges
encourages innovation, entrepreneurship and the entry of new players
promotes efficientnvestment in andise of infrastructure and natural resourges

includescompetition laws and regulainsthat are clear, predictableand reliable and

o To o To I I

securemecessangtandards of access and equity

Making markets work in the longerm interests of consumers

Our competition policy, laws and institutions serve thé¢io@al interest best wherfiocusedon the
longterm interests of casumers.

Consumers in this context are not just retail consumers or households but include businesses
transacting with other businessds. the realm of government services, consumers are patients,
welfare recipients, parents of scheatje children or userof the national road network.

In 1995 thethen TPAncorporated an objects claudestating

The object of this Act is to enhance the welfare of Australians through the promotion of
competition and fair trading and provision for consumer protection.

A focus on the competitive procesmther than competitorsand the interests of consumers is a
well-established principle in competition policy across the globe.

In an environment where AustratBeeconomicstructure will continue to evolve in response tigal
forces, and markets become increasingly global through technology and stronger trade channels,
fostering competitive processes in the interests of consumers becomes aitleaeging and
challenging task.

As it becomes more challenging to ensure timatrkets operate efficiently in the interests of

consumers, adherence to fundamental principles assumes greater importance. In particular, the
smooth entry and exit of suppliers in response to changing consumer tastes, needs and preferences
must be fostered which means removing or lowering barriers to entry (and exit) wherever

possible.

6 Section 2 of the formefrade Practices Act 197Kow section 2 of th€ompetition and Consumer Act 2QTXCA).
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We also need flexible regulatory arrangements that can adapt to changing market participants
including those beyond our borders, and to new goods and services that emvélgeapidly
evolving technology and innovation. Market regulation should b##gtst touchtas possible,
recognising that the costs of regulatory burdens and constraints must betaffainst theexpected
benefits to consumers.

We need to allow succedo emerge in response to markeétiven factors, rather than prescribing
rules that support firms of particular sizes at the expense of others. RDioengtter compromises the
long-term interests of consumersuccess in the market should be driven bgstomer interests, not
the special interests of suppliers or providers.

Our competition laws rightly censusmti-competitivetrading terms or abuse of market powdiut

such interventions should be targeted and proportionate. Technology can be ad@anegr for
businesses of all sizes, and can allow smaller nimble firms to compete on a global scale, without any
pre-requisite economies of scale in order to succeed.

Fosteringdiversity, choice and responsiveness in government services

Choice is a powerfulyghamic force for improving our liveBy expressing our individual requirements
and preferences, government services can be adapted to better serve our needs.

On the other handchoice is not about having unlimited options or facing a bewildering array of
possibilities. & about having our needs and preferences met easily and affordably, in a timely
fashion, and at a place and time of our choosingvhich may well be outside standard business
hours.

Given the size and pervasiveness of government in tleralian economy, as funder, provider and
regulator, there is a need to consider new ways to fosligersity,choice and responsiveness in
government services.

Australians will demand more government services over time, especially in health and edasation
our population ages and liflong learning becomes a more important means of securing rewarding
employment.These émands are also likely to increase as Australians adjust to a more changeable,
less certain economic and social environment.

Designing mikets for government services may be a necessary first step as governments contract
out or commission new forms of service delivery, drawing on public funds. Over time a Qroader
more diversaange of providers may emerge, including privatefoofit, not-for-profit and

government business enterpriseas well as coperatives and mutuals

If managed well, moving towards greatdiversity,choice and responsiveness in the delivery of
government services can both empower consumers and improve productiviite dame time.

Encouraging innovation, entrepreneurship and the entry of new players

Coming decades are likely to see an acceleration ofatienologicathange we have witnessed in
the recent past, most especially in the field of information and comications technology (ICT).
Theexplosion in information available to all market participants has better informed those on the
buy-side of transactions but also allowed those on the-siglé to target their goods and services
more accurately.

The informaion revolution is just one facet of a rapidly evolving technology landscape. New
techniques and applications utilising information are fostering new ideas and ways of doing business
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that fundamentally challenge existing laws and policies, founded as i@y are on the premise of
a stable and predictable marketplace with known participants.

Australians eagerly embrace new ideas when they offer us something of value, and this includes
innovations from new players entering markets like never before.

Our exsting laws and institutions often struggle to keep pace. Sometimes this is the inevitable
consequence of an unanticipated shobkt it can also be because existing laws and policies have
rightly or wrongly instituted some form of preferment to incumbenarket participants.

New entry is a positive discipline on existing market players, encouraging them to be more
innovative and responsive to consumer needs. By contrast, locking indangpreferment risks
Australia falling behind other countries, as potial new approaches and innovations pass us by.

Our competition policy, lasand institutions need to be sufficiently adaptable to allow new entry to
makeinnovative and potentially lowecost products and servicavailableto Australian consumers.

Uberridesharing services¢eBox 1.1 below) is an example of a new player introducing new
technology and a novel concept that challenges existing regulatory frameworks.

A competition policy that is fit for purpose must strike a balance between thetlenmg benefits to

consumers of allowing new entrants to establish themselves in a market and protecting the public
interest against dishonest or dangerous practices.
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Box 1.1:Regulatory treatment of the®haring econom@x the example ofUber

Uberis a platformfor ridesharing services that connects passengers directly with the drivers o
vehicles. Cars are reserved by sending a text message or using a smartppone a

This type of8n-demand ridesharinQvas not envisaged when laws governing the taxi industry
were drawn . The regulatory response to this innovative development has varied across
jurisdictions.

Internationally, the response tdberhas been quite different from that in Australia. California w
the first jurisdiction to recognise and regulatengees such aslber, creating a new category of
regulation for#tansportation network compani€¥TNCs). The regulation of TNCs covers driver
background checks, driver training, drug and alcohol policies, minimum insurance coverage
company licensing.

Australian regulators have yet to demonstrate such flexibility and openness to new modes of
business. Transport authorities in NSW have declaleerX (UberQ ridesharing service)
non-compliant with thePassenger Transport Act 199the Panel understandsowever, that the
NSW Government is considering its response to ridesharing services, assessing the benefits
consumers alongside the impact on the taxi industry.

The Victorian Taxi Service Commission has fieer drivers in thatSate. Finef up to$1,700
per driver have been issuedyt Uberhas pledged to pay the fines on behalf of its drivéise
South Australian Government has stated that those providing transport services that do not
comply with government regulations will face severe finanoéadalties.

Promoting the efficientinvestment in anduse of infrastructure and natural
resources

Australia faces an unprecedented opportunity to thrive over coming decades as the middia class
Asia and beyontdurgeons. However, optimising our natiomaierest will require wise and efficient
investment in andiuse of our existing and planned physical and electronic infrastructure, and policies
that maximise the return on our natural resources.

To improve our standard of living, quality of life and sustagh income growth, we need to move

goods and services rapidly and responsively across the nation and also across our borders. We need
to ensure thatthere is adequate investment wur land, sea and air transport systems, and
telecommunications and et#ronic commerce infrastructureand that theyare used efficiently by

those who need them, when they need them.

A competition policy that is fit for purpose facilitates mechanisms to signatffi@entinvestment in
anduse of our infrastructure. Theriginal NCP framework introduced price signals to guide
investment in anduse of electricityandgas, and telecommunications networks. Steps forward were
also made in our rail and air infrastructure, but much more remains to be done across all transport
modes, including roads, and infrastructure more broadly.

Pricing or other signals that guide the allocation of our natural resources towards their highest value
use will optimise their potential to support Australian living standards into the future. $rréfgiard,

we need to ensure that planning, zoning and environmental regulations governing the use of our
land and other natural resources, including water, are sensibly applied.
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Competition laws and regulabnsthat are clear, predictable, and reliable

Australians expect consumers to be dealt with fairly and on reasonable terms, and businesses to
refrain from conduct that damages the competitive process (and ultimately consumers). They expect
laws to beclear, predictable and reliabbnd administered byegulators (and applied by the judicial
system) without fear or favou©Ourcompetition law must ensure that market participants, big and
small, can compete in a way that allows the most efficient and responsive players to thrive.

These principles are pattilarly important where market participants differ in their capacity or
financial means to engage with the legal or regulatory prodeigficulty in accessing justice in
matters of competition policy or consumer protection can undermine broader confidenoer
regulatory institutions.

There is a natural tension between designing specific laws and regulations to deal with problems that
emerge at a point in time and building in flexibility to cope with changing market circumstances as
they arise. Laws thare less predictable in their immediate application may nevertheless prove

more reliable over time as they are adapted through the judicial process to encompass novel
developments.

This is especially relevant when new technologies are rapidly alterd@nketconditions faced by
businesses and consumers. The more tightly specified our laws, the more likely they are to lag behind
developments in markets and possibly act against the-teng interests of consumers.

A competition policy that is fit for pugse should enshrine competition law that is sufficiently

general in its design to accommodate evolving ways of doing business or engaging with consumers,
but sufficiently reliable and predictable in its applicatemasnot to discourage innovation and
entrepreneurship.

Securingnecessarystandards of access and equity

Australians expect the benefits and opportunities afforded by a-fmelttioning market economy to
be enjoyed widely, not reserved for the privileged few, or those with the necessary informand
resources to exploit the benefits of choice or responsiveness.

Access and equity dictatgecessangtandardsand genuine opportunitiethat all consumers should
be able to enjoy, so that genuine choice, responsiveness and innovation are availabld his is
particularly important for vulnerable consumeemdespecially in their dealings with government.

Many government services have not previously been exposed to competition because of concerns
about the impact on vulnerable consumers, espdgiin regard to access (usually around pricing but
also quality) and outcomes that may accentuate inequality.

As governments around the world have sought to improve their service delivery, many have explored
new forms of contracting or commissioning seevprovision from providers in the private fprofit

or not-for-profit sectors. As experience with improved contract and market design has evolved,
important lessons have been learnt and improvements made. There is much of value here from
which Australia governments can profitably draw.

A competition policy that is fit for purpose recognises the need for all Australians to share in the

benefits of choice, responsiveness and innovation, especially but not exclusively in government
services.
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The Revie® Terms of Reference require an assessment of Ausdratienpetition policies, laws and
institutions to determine whether they remain fit for purpose, especially in light of the opportunities
and challenges facingustralia into the foreseeable future.

In this Part we summarise our findings and propose draft recommendations to address the
deficiencies we have identified.

The Panel invites stakeholders to respond to our findings and draft recommendations so that we
have the opportunity to refine and/or amend them, if necessary, prior to submitting our Final Report
to the Australian Government by March 2015.

Chapter Zoresents our draft recommendations for priority areas of reform in competigiolicy.

These are informed by a revised set of competition principles attuned to the challenges and
opportunities likely to face the Australian economy in coming decades. A key lesson from the
National Competition Policy (NCP) experience is the importahaa agreed framework which can
then be applied by governments in their own jurisdictions, and as necessary adapted to local
conditions.

A further lesson from NCP is that all reform initiatives cannot be progressed simultaneously. The
Panel recognises ¢himportance of assigning priorities to reform initiatives so that those with the
greatest potential benefit to Australians are progressed first. Moreover, priorities will change as
technology changes for instance, the development of the National BroaddaNetwork and

mobile infrastructure have meant that access to the unbundled local loop (the copper network) is
aless significant issue than it was in 1995.

Competition policy reforms most likely to generate large net benefits are those that: (i) banefit
sizeable part of the economy or have deep links to other sectors; (ii) remove a significant barrier to
competition; or (iii) subject activities with significant government involvement to greater
contestability and consumer choice.

Chapter 2outlines our draft recommendations for changes to tbempetition and Consumer
Act2010(CCA).

The Panel has viewed reform of the CCA through the lens of fithess for purpose. In some areas we
conclude there is a need for substantive changthway the law is drafted. In other areas our
recommended changes go to clarification and simplification of the law.

On some issues the Panel finds the law itself fit for purpose but shares concerns expressed by
stakeholders, especially small businedmwt access to remedies under the law.

Chapter 4outlines our draft recommendations on the institutional structure most likely to sustain
enduring reform.

Like the Hilmer Review, we recognise that policy reform will only gain moneifiti1is supported
by all jurisdictions.

Australia has been well served by its competition policy institutions, yet this is not sufficient reason

to retain the framework in its current form. The flagging momentum of competition reform points to
the needfor reinvigoration through strong institutional frameworks.
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The Panel has identified a clear gap in the competition framewodh institution is needed to
advocate for competition reform and to oversee the implementation of reforms instituted by
governments in the wake of this Review.

Chapter Soutlines our draft recommendations which relathe concerns that small businesses
have raised with us.

Access to remedies has been a roadblock for many small businesses, and thénBartleaf access
should be improved. We find that the collective bargaining framework should be enhanced and
made more flexible. We also make draft recommendations on competitive neutrality and regulations
that can restrict the way small businesses operate

Chapter Goresents our draft recommendations on retail markets, in particular supermarkets and
pharmacies. We also discuss restrictions on retail trading hours.
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Competition Policy

2 [hatoc¢Lthl[ i

2.1 ASET OF COMPETITIGNNEIPLES

The National Qopetition Policy (NCP) as originally crafted reflected the challenges Australia faced
more than 20 years ago. The focus of the NCP reforms was on exposing previously sheltered activities
to competition and applying a more national approach to competitesues.

The six elements of Competition Policy identified in the Hilmer répaete:

limiting antrcompetitive conduct of firms;

reforming regulation which unjustifiably restricts competition;

reforming the structure of public monopolies to facilitate coatition;

providing thirdparty access to certain facilities that are essential for competition;

restraining monopoly pricing behaviour; and

Do Do Bo o o Do

fostering®@ompetitive neutralitgbetween government and private businesses when they
compete.

The Panel endorsemmpetition policy that focuses on making markets work in the fmmm
interests of consumers.

Legislative frameworks should continue to limit acwimpetitive conduct of firms. The Panel

considers that the amttompetitive conduct provisions of the C&lould reach beyond

unincorporated enterprises and government businesses to cover government activities which have
atrading or commercial character including, in particular, procurement.

Beyond the CCA, legislative frameworks and government policiengititké publicor private
sectors should not restrict competition.

The Panel believes the focus of competition policy should be widened beyond public monopolies and
government businesses to encompass the provision of government services more generally.

Pronmoting user choice and encouraging a diversity of providers plays an important role in improving
performance, especially in the provision of human services. It has the potential to improve outcomes
for users, including through enhanced diversity, choiceiandvation.

Independent regulation can encourage entry in service delivery markets (since it provides a level of
certainty about the regulatory environment), while separating provision from funding and regulation
encourages accountability, innovation aadevel playing field between public and other providers.

The Panel believes that declaration and thpalty access to infrastructure should only be mandated
when it promotes the public interest. The onus of proof should lie with those seeking access to
demonstrate that it would promote the public interest rather than on infrastructure owners to
demonstrate it would be contrary to the public interest.

7 Report by the National Competition Policy Review 1988jonal Competition Policpage xvii
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Acknowledging the diverse circumstances of each jurisdiction, the Panel supports the flexibility built
into the NCP for the Commonwealth and state and territory governments to decide how best to
implement competition principles in their jurisdictions. Competition policy should continue to apply
explicitly to local government.

Agreeing a set of principles wiolguide the Commonwealth, state, territory and local governments

in implementing those aspects of competition policy for which they are responsible. The principles in
Draft Recommendation 1 broaden the NCP agenda to include all government servicesrantepro

the role of choice.

In applying these principles the Panel endorses'flublic interesflest as a central tenet of
competition policy, so that the principles should apply unless the costs outweigh the benefits. Any
policies or rules restricting corefition must demonstrate that:

A they are in the public interest; and

A the objectives of the legislation or government policy can only be achieved by restricting
competition.

Draft Recommendatiorl T Competition principles

The Parl endorses competition policy that focuses on making markets work in thetéong
interests of consumers. The following principles should guide Commonwealth, state and terr
and local governments in implementing competition policy:

w legislative framewrks and government policies binding the public or private sectors shoula
restrict competition;

w governments should promote consumer choice when funding or providing goods and ser\
and enable informed choices by consumers;

w the model for governmenprovision of goods and services should separate funding, regulat
and service provision, and should encourage a diversity of providers;

w governments should separate remaining public monopolies from competitive service elem
and also separate contestibelements into smaller independent business activities;

w government business activities that compete with private provision, whethepffofit or
not-for-profit, should comply with competitive neutrality principles to ensure they do not er
a net compdtive advantage simply as a result of government ownership;

w aright to thirdparty access to significant bottleneck infrastructure should be granted wher
would promote a material increase in competition in dependent markets and would proma
the pubic interest; and

w independent authorities should set, administer or oversee prices for natural monopoly
infrastructure providers.

Applying these principles should be subject t@ablic interesflest, so that:

w the principle should apply unless the costgweigh the benefits; and

w any legislation or government policy restricting competition must demonstrate that:
¢ itisinthe public interest; and

¢ the objectives of the legislation or government policy can only be achieved by restrictin
competition.

Part 2t Findings and draft recommendations Page?4



Competition Policy

2.2 DETRMINING PRIORITY ABEEOR REFORM

The Panel recognises the importance of assigning priorities to reform initiatives so that those with
the greatest potential benefit to Australians are progressed first.

In determining priority areas for competition poliogform, the Panel has asked five questions:

A Will this reform help the Australian economy adjust to the forces for change identified in
Partl of this Draft Report?

A Will this reform promote choice, diversity and innovation in marketsprivate and/or
government goods and services?

A Will this reform help to raise productivity growth and hence Australian living standards over
time?

A Will this reform stimulate competitive entry into markets by lowering barriers to entry or exit?

A Will this reform help to complete unfinished business from the original NCP agenda or address
specific issues raised in the Rev@wWerms of Reference?

If the answer to one or more of these questiong/ethen the reform is placed on the Pagel
priority list. The remaining sections of this chapter present the Pardrhft recommendations in
respect of each of its priority areas for reform.

2.3 HUMAN SERVICES

Access to higiguality human services including health, education and community servitess

vital tothe lives of all Australians. Good health makes it easier for people to participate in society;
education can help put people on a better life pathway; and quality community services, including
aged care and disability care and support, can provide cdpdinity and increased opportunities

to vulnerable Australians.

Given the size of the human services sector (which is set to increase further as ARgtagislation
ages) even small improvements will have profound impacts on pe@méandard of ling and
quality of life.

The Panel notes that governments are making significant changes in sectors such as disability care
and support and aged care. These changes focus on greater consumer choice and innovation in
service delivery.

As a first step, whergovernments are involved in human services sectors as a provider, splitting the
regulator from the provider can help to ensure that the regulator makes decisions in the best
interests of consumers. Regulation that is independent of government provisioargzurage a

more certain and stable regulatory environment, which can in turn encourage a diversity of new
providers.

The Panel considers thatjgresumption of choic&ould have significant benefits in many human
services sectors. Putting consumersamtrol of the human services they acces®ither through
direct payments, personal budgets, entitlements or chaiceften means that service providers
become more responsive to individual requirements.

8 See The Treasury 20I0;e 2010 Intergenerational Repppage 46.
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However, the Panel acknowledges that choice isthetonly important objective in the area of
human services. Equity of access, universal service provision and minimum quality are also important
in providing human services to all Australians.

In considering whether it should recommend change in this aheaPanel does not wish to
discourage or crowd out the important contribution that nfair-profit providers and volunteers
currently make to the wellbeing of Australians.

Where governments retain some control over the delivery of human services, a tjivarservice
providers and higiguality outcomes for users can be encouraged through commissioning.
Governmentswill need to allow room for providers to innovate in response to changing user
demands, and will need to benchmark the performance of providadsissue a credible threat of
replacement to those that underperform.

The Panel recognises that in some markets there will not be sufficient depth to support a number of
providerst including, for example, certain services in remote and regional areasrieg access to
services and maintaining and improving service quality will continue to be important in the absence
of competitive pressures.

The Panel is satisfied that deepening and extending competition policy in human services is a priority
reform. Removing barriers to entry can stimulate a diversity of providers, which is a prerequisite for
expanding user choice. Small gains in productivity (driven by competition) in these large and growing
sectors of the Australian economy have the potential towdeliarge gains across the community.

Reforms in this area can also exert a powerful demonstration effect. If competition produces
conspicuous improvements in us€escess to and experience of human services, the case for reform
across a wider range obgernment services is strengthened.

Draft Recommendatior2 T Human services

Australian governments should craft an intergovernmental agreement establishing choice an
competition principles in the field of human services.

The guiling principles should include:
w user choice should be placed at the heart of service delivery;
w funding, regulation and service delivery should be separate;

w a diversity of providers should be encouraged, while not crowding out community and
voluntary servies; and

w innovation in service provision should be stimulated, while ensuring access tojundjty
human services.

Each jurisdiction should develop an implementation plan founded on these principles that ref
the unique characteristics of providitngiman services in its jurisdiction.

When developing an implementation plan based on these principles, governments can develop
various approaches to achieve their goals.

For example, in putting consumer choice at the heart of service delivery, governoznts

A recognise that consumers are best placed to make choices about the human services they
need most and design service delivery, wherever possible, to be responsive to those choices;
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A recognise that access to quality services will be a prerequisiteffeatire choice and that
accessibility will be particularly important in remote and regional areas;

A ensure that consumers have access to relevant information to help them exercise their
choices, includingvhere appropriatefeedback from previous users sérvices;

A make intermediaries or purchase advisers available to help consumers make decisions, with
policies designed to align the incentives of purchase advisers with the best interests of
consumers;

A ensure that a default option is available for consumenable or unwilling to exercise choice;

A lower financial and noffinancial switching costs to enable switching wherever possibfer
example, consumers should ndise their place in the que# they switch providers, nor
need to undergo further elibility assessment; and

A offer disadvantaged groups greater assistance in navigating the choices they face through, for
example, accessible communication channels that suit their needs.

In separating funding, regulation and provision, governments can:

A vestrule-making and regulation with a body independent of governn@pblicy role;

A encourage contestability in service delivery, including through careful commissioning;

A allow funding to follow peopl@ choices; and

A make the funding of community service olaligpns transparent and contestable.

In encouraging a diversity of service providers, governments can:

A allow a regulator independent of government providers to license any provider that meets
andmaintains prescribed standards;

A where governments directlyotnmission services, recognise the beneficial impact on
innovation and consumer responsiveness that arises from a diversity of providers;

A encourage commissioning decisions that are sensitive and responsive to individual and
community needs and recognise thentribution of community organisations and volunteers;
and

A ensure that commissioned services are contestable, and that service providers face
replacement for poor performance.
In encouraging innovation in service delivery, governments can:

A encourage expémental service delivery trials whose results are disseminated via an
intergovernmental process;

A establish targets and benchmarks for service providers based on outcomes, not processes
or inputs;

A offer financial rewards for performance above specifiedjtds; and

A encourage jurisdictions to share knowledge and experience in the interests of continuous
improvement.

For further detail on human services, séeapter 10
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2.4 TRANSPORT

Road transport

Road transport is a key input for busisde-business transactions and, with the rapid growth of
online purchases, an increasingly important component ofpaitht sales to consumers. An efficient
road system is also essential for urban and regional access and amenity.

Even small changes in practivity in this sector can cascade through the economy, boosting
productivity and output in other sectors. Also, given the size of the road transport sector, enhanced
productivity in road transport can deliver large gains to the economy.

However, roadsa the least reformed of all infrastructure sectors, with institutional arrangements
around funding and provision remaining much the same as they were 20 years ago.

More effective institutional arrangements are needed to promote efficient investment aadausf
roads, and to put road transport on a similar footing to other infrastructure sectors. Lack of proper
road pricing leads to inefficient road investment and distorts choices between transport modes,
particularly between road and rail freight.

The adent of new technology presents opportunities to improve the efficiency of road transport in
ways that were unattainable two decades ago. Linking road user charges to road construction,
maintenance and safety should make road investment decisions morensisgato the needs and
preferences of road users. As in other sectors, where pricing is introduced it should be overseen by
an independent regulator.

There is currently indirect charging for road use through fuel excise and vehicle registration charges.
These could be replaced with direct, casfflective prices in a revenuaeutral way.

Draft Recommendatior8 T Road transport

Governments should introduce cestflective road pricing with the aid of new technologies, wit
pricingsubject to independent oversight and linked to road construction, maintenance and sa

To avoid imposing higher overall charges on road users, there should be gucisdistional
approach to road pricing. Indirect charges and taxes on road usersdsheueduced as direct
pricing is introduced. Revenue implications for different levels of government should be man
by adjusting Commonwealth grants to the States and Territories.

Marine transportt liner shipping (Part X) and coastal shipping
The Reiew® Terms of Reference (3.3.5) require it to consider whether existing exemptions from
competition law and/or historic sectegpecific arrangements are still warranted.

Reform of liner shipping is also unfinished business from the original NCP reforms.

Liner shipping is a key mechanism through which goods cross Altaliders, both for export and
import. These include not only finished goods but also intermediate inputs for Australian businesses.
Many items moved by sea cannot be transported bybairause of their weight or volume.

The importance of international trade to Austra@i;conomy and the prospects for stronger growth

in trade as Asia develops focus attention on the need for efficient and competitive marine
transportation.
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The Panel cagiders exemptions provided by Part X of the CCA to be too broad and predicated on
anti-competitive agreements in liner shipping being the norm. One possibility would be to subject all
liner shipping agreements to individual authorisation by gestralianCompetition and Consumer
CommissionACCZbut this might lead to unnecessary compliance costs for some operators.

The Panel believes instead thaafe harbou€should be created via a block exemption granted by
the ACCC for conference agreements thaeta minimum standard of proompetitive features.
Block exemptions are discussed further in Draft Recommendation 35.

Repeal of Part X will mean that existing liner shipping agreements will no longer be exempt from the
competition laws. A transition peribwill therefore be needed to establish which agreements qualify
for the block exemption and for other agreements to either seek authorisation or be modified to
comply with the CCA. The Panel considers a transition period of two years should be sufficient.

The Panel notes that the Australian Government is undertaking a separate review of coastal shipping
regulations but observes that cabotage restrictions raise the cost and administrative complexity of
coastal shipping services. The Panel therefore consithat cabotage restrictions should be

removed unless they can be shown to be in the public interest and there is no other means by which
public interest objectives can be achieved.

Draft Recommendatiort T Liner shipping
The Augralian Government should repeal Part X of the CCA.

A block exemption granted by the ACCC should be available for liner shipping agreements tl
meet a minimum standard of proompetitive features (see Draft Recommendation 35). The
minimum standard of pracompetitive features to qualify for the block exemption should be
determined by the ACCC in consultation with shippers and the liner shipping industry.

Other agreements should be subject to individual authorisation by the ACCC.

Repeal of Part X will meahdt existing agreements are no longer exempt from the competition
provisions of the CCA. Transitional arrangements are therefore warranted.

A transitional period of two years should allow for authorisations to be sought and to identify
agreements that quély for the proposed block exemption.

Draft Recommendatiorb t Coastal shipping

Noting the current Australian Government Review of Coastal Trading, the Panel considers t
cabotage restrictions should be removed, unless thaylze shown to be in the public interest ar
there is no other means by which public interest objectives can be achieved.

Taxis

Reform of taxi regulation in most jurisdictions is long overdue. Regulation limiting the number of taxi
licences and preventingther services from competing with taxis has raised costs for consumers,
including elderly and disadvantaged consumers, and hindered the emergence of innovative transport
services.

Regulation of taxi and hire car services should be focused on ensurimgunirstandards for the
benefit of consumers rather than restricting competition or supporting a particular business model.
This can be delivered through an independent regulator.
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Draft Recommendatior6 T Taxis

States and Territdes should remove regulations that restrict competition in the taxi industry,
including from services that compete with taxis, except where it would not be in the public
interest.

If restrictions on numbers of taxi licences are to be retained, the numbbetissued should be
determined by independent regulators focused on the interests of consumers.

For further detail on transport, se®ection 9.2

2.5 INTELLECTUAL PROPERTY

Disruptive technologies, especially digital technologies agrervasive force for change in the
Australian economy. New technologies foster innovation which in turn drives growth in living
standards. Access to and creation of intellectual property (IP) will become increasingly important as
Australia moves furthento the digital age.

Australians are enthusiastic adopters and adapters of new technology. We stand to benefit greatly by
exploiting technology to its full extent in our business production processes and aasdmers.
Our IP policy settings should enzage us to do so.

Nevertheless, there is an appropriate balance to be struck between fostering ideas and innovation on
the one hand, and encouraging widespread adoption of new productivityancing techniques,
processes and systems on the other. Exced$hprotection can not only reduce the adoption of new
technologies but also stifle innovation.

Given the influence that Austraf@alP rights can have on facilitating (or inhibiting) innovation,
competition and trade, the Panel believes it is cruciat tha IP system be designed to operate in
the best interests of Australians.

The Panel therefore considers that Austr@ilP rights regime is a priority area for review.

Determining the appropriate extent of IP protection is complex. IP rights can tnbiak down
barriers to entry but can also, when applied inappropriately, reduce exposure to competition and
erect longlasting barriers to entry that fail to serve Austr@ianterests over the longer term. This
risk is especially prevalent in commitnterentered into as part of international trade agreements.

The Panel is concerned that there is no overarching IP policy framework or objectives guiding
changes to IP protection or approaches to IP rights in the context of negotiations for international
trade agreements.
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Draft Recommendatiory T Intellectual property review

The Panel recommends that an overarching review of intellectual property be undertaken by
independent body, such as the Productivity Commission.

The reviewshould focus on competition policy issues in intellectual property arising from new
developments in technology and markets.

The review should also assess the principles and processes followed by the Australian Gove
when establishing negotiating maatés to incorporate intellectual property provisions in
international trade agreements.

Trade negotiations should be informed by an independent and transparent analysis of the cg
and benefits to Australia of any proposed IP provisions. Such an arshlyaid be undertaken anc
published before negotiations are concluded.

IP rights, like all property rights, can potentially be used in a manner that harms competition. It is
therefore appropriate that commercial transactions involving IP rights, inajuithe transfer and
licensing of such rights, be subject to the CCA.

Accordingly, the Panel considers that the IP licensing exception in subsgt{®)rof the CCA should
be repealed.

As is the case with other vertical supply arrangements, however, Hedisesshould remain exempt
from the cartel provisions of the CCA (see Draft Recommendation 22).

Draft Recommendatior8 T Intellectual property exception
The Panel recommends that subsectii{3) of the CCA be repealed.

For further detail on intellectual property, segection 8.1

2.6 PARALLEL IMPORTS

Parallel import restrictions are similar to other import restrictions (such as tariffs) in that they benefit
local producers by shielding them from internationafrgetition. They are an implicit tax on
Australian consumers and businesses.

The impact of changing technology and shifting consumer purchasing practices (such as purchasing
books online) means that some of these restrictions are easily circumvented vdnwiee removal

of remaining parallel import restrictions would promote competition and potentially deliver lower
prices for many consumer goods.

Many of the concerns raised in submissions around relaxing parallel import restrictions, including
concernsabout consumer safety, counterfeit products and inadequate enforcement, could be
addressed directly through regulation and information. The threat of parallel imports may also
induce international suppliers to #hink their regional arrangements.

Relaxig parallel import restrictions is expected to deliver net benefits to the community, provided
appropriate regulatory and compliance frameworks and consumer education programs are in place.
Transitional arrangements should be considered to ensure thattefliéndividuals and businesses

are given adequate notice in advance.
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Draft Recommendatior® T Parallel imports
Remaining restrictions on parallel imports should be removed unless it can be shown that:

w they are in the public intest; and

w the objectives of the restrictions can only be achieved by restricting competition.

For further detail on parallel imports, s€eection 8.2

2.7 PLANNING AND ZONING

Land is a key input to the production of goods and senaceksa source of amenity for consumers.
Even small policy improvements in this area could yield large benefits. The Panel has a range of
concerns regarding the planning and zoning rules that govern land use for commercial activities in
Australia.

Among theg concerns are:

A an overlylocalised focus, with little regard to the promotion of competition;

A arrangements that explicitly or implicitly favour incumbent operators and create barriers to
new entrants in local markets; and

A complex, timeconsuming proceds that differ from one part of the country to another.

Without a clear shift away from a planning and zoning focus on specific residents or existing
businesses, all other members of the community are likely to pay higher prices and have fewer
choices intahe future.

Regulations relating to planning and zoning often restrict competition and impede structural change.
Such restrictions can be addressed by including competition principles among the objectives of the
various state and territory laws dealingtivplanning and zoning to ensure that competition issues

are always considered.

Draft RecommendatiorliOtT Planning and zoning

All governments should include competition principles in the objectives of planning and zonir
legislaton so that they are given due weight in decismoaking.

The principles should include:
w a focus on the longerm interests of consumers generally (beyond purely local concerns);
w ensuring arrangements do not explicitly or implicitly favour incumbent opesat

w internal review processes that can be triggered by new entrants to a local market; and

w reducing the cost, complexity and time taken to challenge existing regulations.

For further detail on planning and zoning, seection 8.3
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2.8 REGULATORY RESTRNJIO

The NCP reforms substantially reduced the amount of@mipetitive regulation. There was a
concerted effort by governments to examine and reform regulation that restricted competition
where those restrictions were not in the pubinterest.

However, the regulation review process, begun under the NCP, has flagged and there is a need for
reinvigoration.

The Panel has identified the following priority areas for reform that are covered in other Draft
Recommendations. Each area wagyimally identified by the NCP process. Subsequent reviews have
also recommended the removal of restrictions in each case:

taxi licences (Draft Recommendation 6);

intellectual property (Draft Recommendations 7 and 8);
parallel import restictions (Draft Rcommendation
planning and zoning rules (Draft Recommendation 10);

restrictions on retail trading hours (Draft Recommendation 51); and

o Do Bo I» o Do

pharmacy ownership and location rules (Draft Recommendation 52).

There are other examples of regulatory restrictimmscompetition raised in submissions including
occupational licensing and/or other professional standards, product standards and licensing,
broadcast media rules, liquor and gambling regulation, private health insurance regulation,
agricultural marketingules and air service restrictions.

Cumulatively, such restrictions can have a significant impact on the economy. Many sectors facing
regulatory restrictions supply significant inputs to other business activities.

Maintaining a rigorous, transparent anddigpendent assessment of whether regulations are in the
public interest, with the onus on the party wishing to retain asgimpetitive regulation, is important
to ensure regulation serves the lotgrm interests of consumers.

Opportunities will also aris examine regulations when reviews are undertaken for other
purposes. For example, recentyinounced Australian Government reviews in the communications
portfolio should consider the impact of the current restrictions on competition in that sector.

Certdn activities can be exempted from the operation of the competition laws underlPant the
CCA (apart from the merger laws) by being authorised in Commonwealth, state or territory
legislation (subsectioBl1(1) of the CCA).

The Panel believes that sughisdictional exemptions for conduct that would normally contravene
the competition laws should be examined to ensure they remain necessary and appropriate in their
scope. Any further exemptions should be drafted as narrowly as possible to give effieetrtpolicy
intent.
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Draft Recommendatiorllt Regulation review

All Australian governments, including local government, should review regulations in their
jurisdictions to ensure that unnecessary restrictions on competitiorremsoved.

Regulations should be subject to a public benefit test, so that any policies or rules restricting
competition must demonstrate that:

w they are in the public interest; and

w the objectives of the legislation or government policy can only be achieyedstricting
competition.

Factors to consider in assessing the public interest should be determined on-byeease basis
and not narrowed to a specific set of indicators.

Jurisdictional exemptions for conduct that would normally contravene the caoitigrelaws (by
virtue of subsection 51(1) of the CCA) should also be examined as part of this review, to ens
they remain necessary and appropriate in their scope. Any further exemptions should be dra
as narrowly as possible to give effect to thailicy intent.

The review process should be transparent, with highest priority areas for review identified in
jurisdiction, and results published along with timetables for reform.

The review process should be overseen by the proposed Australian Clour@dmpetition Policy
(see Draft Recommendation 39) with a focus on the outcomes achieved, rather than the pro
undertaken. The Australian Council for Competition Policy should conduct an annual review
regulatory restrictions and make its reporailable for public scrutiny.

Agreements relating to the implementation of Australian Standards are exempt from the operation
of competition laws. This exemption recognises that harmonisation through standards is generally

thought to be a good thing, buhat collaboration by industry in relation to standards could be
considered antcompetitive.

Given that standards can raise barriers to entry, especially where they are incorporated into
legislation and mandate particular technologies or systems ratten performance outcomes, it is
appropriate that they too be subject to review.

Draft Recommendatiorl2t Standards review

Given the unique position of Australian Standards under paragraph 51(2)(c) of the CCA, the
Australian Govenment@ Memorandum of Understanding with Standards Australia should req
that non-government mandated standards be reviewed according to the same process speci
Draft Recommendation 11.

For further detail on regulatory restrictions, s€éapter 8

9 Paragraph 51(2)(c) of tHeompetition and Consumer Act 2010
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2.9 COMPETITIVE NEUTRXLIT

There is overwhelming support from stakeholders for the principle of competitive neutrality and calls
for Australian governments to rfeommit to competitive neutrality policy. The Organisation for
EconomidCaoperation and Development (OECD) also recently stated that, among member nations,
Australia has the most complete competitive neutrality framework, backed by separate
implementation and complairhandling mechanisms.

But competitive neutrality remainan area of concern for many stakeholders, including small
businesses. The Revi@ixTerms of Reference also direct it to consider the proper boundaries for
government in economic activity.

The Panel considers that competitive neutrality policies shouleebewed and updated. Clearer
guidelines should be provided on the application of competitive neutrality during thegtestages
of government businessesdthe period of time over which statip government businesses should
earn a commercial rate of tern. The tests used to identify significant business activisiesuld also
be reviewed

There is also scope to improve the transparency of compliance with competitive neutrality policy by
requiring government businesses to report publicly on complianitle policy and governments to
respond publicly to the findings of complaint investigations.

Since each jurisdiction is able to adopt its own approach to competitive neutrality, there is an
opportunity to compare jurisdictions to determintHest practic€as a basis for updating policies and
improving current arrangements.

Competitive neutrality policies benefit consumers in markets where both governments and other
providers deliver services. This will be especially important in areas where competition Ipadi yet

to reach, such as human services. In these areas getting the right competitive neutrality policy
settings in place will be crucial to securing the benefits of a diverse range of innovative providers.

Draft Recommendatiori3t Competitive neutrality policy

All Australian governments should review their competitive neutrality policies. Specific matte
that should be considered include: guidelines on the application of competitive neutrality dur
the startup stages of gvernment businesses; the period of time over which startgovernment
businesses should earn a commercial rate of return; and threshold tests for identifying signif
business activities.

The review of competitive neutrality policies should be overskg an independent body, such a
the proposed Australian Council for Competition Policy (see Draft Recommendation 39).
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Draft Recommendatiori4t Competitive neutrality complaints

All Australian governments should increase ttensparency and effectiveness of their
competitive neutrality complaints processes. This should include at a minimum:

w assigning responsibility for investigation of complaints to a body independent of governme

w a requirement for the government to respomuablicly to the findings of complaint
investigations; and

w annual reporting by the independent complaints bodies to the proposed Australian Counc
Competition Policy (see Draft Recommendation 39) on the number of complaints receivec
investigationsundertaken.

Draft Recommendatiorl5t Competitive neutrality reporting

To strengthen accountability and transparency, all Australian governments should require
government businesses to include a statement on compliance wittpetitive neutrality
principles in their annual reports.

For further detail on competitive neutrality, s€ghapter 11

2.10 H.ECTRICIJGAS AND WATER

The Panel acknowledges significant progress in the reform of electricity, gas aerdwaAustralia.
However, reforms have not been finalised and the benefits are yet to be fully realised.

In electricity and gas, competition reforms have been a success but have slowed. The delay in
applying the National Energy Retail Law by Victoria amek@sland without major derogations
undermines the benefits of a national law. Continuing regulation of retail energy prices in
jurisdictions other than South Australia, New South WaNsSW)and Victoria perpetuates the
distortion of price signals and cgromises timely investment in energy infrastructufidhe Panel
notes that the Queensland Government has recently legislated to deregulate electricity prices in
South East Queensland from 1 July 2015.

The Panel strongly supports moves towards the inclusfadhe Northern Territory and Western
Australia into the National Electricity Market, noting that no physical connection is required to do so.

The Panel notes calls for a more detailed review into competition in the gas market, echoing the
proposal withinthe Eastern Australian Domestic Gas Study. The Panel strongly supports a detailed
review of competition in the gas sector and encourages the Australian Government to commit to
undertake such a review through the Energy White Paper.

Water reform has beenl@v. A more national approach to water reform mayeastablish its
momentum. An intergovernmental agreement founded on the assumption that a national
framework is both achievable and desirable may clear some roadblocks. A consistent national
framework mayalso assist in driving competition into the retailing of water and in creating more
effective price signals.
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Draft Recommendatiorl6t Electricity, gas and water
State and territory governments should finalise the energy reforemdg, including through:

w application of the National Energy Retail Law with minimal derogation by all National Elec
Market jurisdictions;

w deregulation of both electricity and gas retail prices; and

w the transfer of responsibility for reliability stdards to a national framework.

The Panel supports moves to include Western Australia and the Northern Territory in the Na
Electricity Market, noting that this does not require physical integration.

All governments should reommit to reform in the weer sector, with a view to creating a nation
framework. An intergovernmental agreement should cover both urban and rural water and fo
on:

w economic regulation of the sector; and

w harmonisation of state and territory regulations where appropriate.

Wherewater regulation is made national, the body responsible for its implementation should
the Pane® proposed national access and pricing regulator (see Draft Recommendation 46).

For further detail on electricity, gas and water, s&ection 9.1
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3.1 SMPLIFICATION

The Panel has asked the following questions in guiding its consideration of whetf@Ctfit for

purpose:

A Does the law focus on enhancing consumer welfare over the long term?

A Does the law protect compgion rather thanindividual competitors?

A Isthe law as simple as it can be consistent with its purpose?

A Doesthe law strike the right balance between prohibiting antimpetitive conduct and
allowing precompetitive conduct?

The Panel supports the genefatm and structure of the CCA, that is:

A the law prohibits specific categories of antmpetitive conduct, with economwide
application;

A only conduct that is arttompetitive in most circumstances is prohibited persether
conduct is prohibited onlyf it has the purposgeffector likely effect of substantially lessening
competition;

A enforcement occurs through a public administraterd throughprivate suit and
contraventions are adjudicated by tleurt; and

A there is a facility to seek exemptiorofn the law in individual cases on public benefit grounds.

Draft Recommendatiorl7t Competition law concepts

The Panel recommends that the centcaincepts, prohibitions and structure enshrined in the
currentcompetition lawbe reiained becausehey are the appropriate basis for the current and
projected needs of the Australian economy

However, the Panel considers that the competition law provisions of the CCA, including the
provisions regulating the granting of exemptions, anmecessarily complex.

Law that is complex imposes costs on the econatingct costs are imposed by reason of the need
for legal advice and prolonged legal disputation; ardirect costs are imposed by reason of business
and regulatory uncertainty.

The caonpetition law provisions of the CCA would benefit from simplificgtwamle retaining their
underlying policy intent.
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Draft Recommendatiorl8 1 Competition law simplification

The competion law provisions of the CCAalid be sinplified, including by removing overly
specified provisionsvhichcan have the effect of limitg the applicationand adaptabilityof
competition laws, and by removingdundant provisions

The Panel recommends thetere be public consultation on achieg simplification
Some of the provisions that should be removed include:

w subsectiod5(1) concerning contracts made before 1977,

w sections45B and45C concerning covenants; and

w sections46A andd6B concerning misuse of market power in a trdiasman market

This task should be undertaken in conjunction vititiplementation of the otherrecommendations
of this Review

3.2 APPLICATION TO GOVEENT ACTIVITIES RADE OR COMMERCE

As a consequence of the Hilmer Review, the CCA was extended to apply to the Qitoovity b
insofaras the Crown carried on a business, either directly or by an authority of the Crown.

There are many circumstances in which the Crown (whether as a department or an authority)
undertakes commercial transactions but does not carry on a basirkhis is particularly the case in
the area of procurement: whether for the delivery of large infrastructure projects or the regular
requirements of the health or education systems.

Through commercial transactions entered into with market participats,Grown (whether in right
of the Commonwealthstate, territory or local governments) has the potential to harm competition.
The Panel considers that the Hilmer reforms should be carried a step further and that the Crown
should be subject to the competitn law insofar as it undertakes activity in trade or commerce.

Draft Recommendatiorl91 Application of the law to government activities

The CCA should be amended so that the competition law provisions apply to the Crown df ri
the Commonwealth and the States and Territories (including local government) insofar as th
undertake activity in trade or commerce.

3.3 MARKET DEFINITION

The Panel considers that the competition law provisions of the CCA are correctly focused on conduct
that damages competition in markets in Australia and that the current definitidkhafket(being a
market in Australia) is appropriate.

This reflects the object of the law to protect the welfare of Australians. There is no sound reason for
Australian &w to regulate conduct affecting competition in overseas markets.

That should not mean, though, that the CCA ignores the forces of competition that arise outside
Australia but whiclaffect Australian markets. Today, more than ever, Australian consumersidee

to use the internet to browse for and purchase goods and services from overseas suppliers. While
the objective of the CCA is to protect and promote competition in Australian markets, frequently the
sources of competition in Australian markets arebglo
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The CCA has been framed to take account of all sources of competiticafbettmarkets in
Australia. The definition of the tertdfompetitionCin the CCA is important. In the CGmpetitionQ

is defined to include competition from imported goodsdaservices. Nevertheless, given the
importance of ensuring that global sources of competition are considered where relevant, the
current definition of€ompetitiorCin the CCA could be strengthened so that there can be no doubt
that it includes competitio from potentialimports of goods and services, not jagttualimports.

Draft Recommendatior20t Definition of market

The current definition ofharketin the CCA should be retained but the current definition of
Wompetitionshould be rewordedto ensurethat competition in Australian markets includes
competition from goods imported or capable of being imported into Australia and from servic
supplied or capable of being supplied by persons located outside of Australia tmpdosated
within Australia.

3.4 EXTRATERRITORIAL REACHKELAW

The Panel considers that the competition law provisions of the CCA ought to apply to firms engaging
in conduct outside Australia if that conduct damages competition in markets in Ausiiaéa.

application of the law in those circumstances ought twotlepend on whether the firm is

incorporated in, or carries on business within, Australia.

Private actions are also an important part of the competition law framework. The requirement for
private parties to seek ministerial consent in connection with proceedings involving cotithict
occurs outside Australia an unnecessary roadblock to possible redfestiarmsuffered as a result
of abreach of competition law.

Draft Recommendatior21t Extraterritorial reach of the law

Section5 of the CCA should be amended to remove the requirement that the contravening fir
hasa connection with Australia in the nature of residence, incorporation or business presenc
to remowe the requirement for private parties to seek ministerial consent before relying on
extraterritorial conduct in private competition law actions.

Thein-principle viewof the Panel is thathe removal of the foregoing requiremenssiould alsde
removed inrespect ofactions undethe Australian Consumer Law.

3.5 CARTELS

Cartel conduct between competitors is asbmpetitive in most circumstances and should be
prohibited per se. The Panel supports the intent of the cartel conduct prohibitions, including the
combined criminal and civil sanctions that are imposed.
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However, the Panel considers that there are significant deficiencies in the current framework of the
cartel prohibitions, particularly having regard to the criminal sanctions that are imposed. In
particular, the Panel considers that:

A the provisions are excessively complex, which undermines compliance and enforcement;

A the cartel provisions, consistent with Austr&a@ompetition laws generally, should be directed
to cartel conduct that affects goodsid services traded in markets in Australia;

A given the potential for criminal sanctions, the provisions ought to be confined to conduct
involving firms that are actual competitors and not firms for whom competition is a mere
possibility;

A joint ventures andsimilar forms of business collaboration should not be subject to cartel
prohibitions and should only be unlawful if they substantially lessen competition; and

A similarly, trading restrictions that are imposed by one firm on another in connection with the
supply or acquisition of goods or servig@scluding IP licensinghould not be subject to cartel
prohibitions and should only be unlawful if they substantially lessen competition.

Draft Recommendatior22t Cartelconductprohibition

The prohibitions against cartel conduct should be simplified and the following specific chang
made:

w the provisions should apply to cartel conduct affecting goods or services supplied or acqu
Australian markets;

w the provisions ought be confibeto conduct involving firms that are actual competitors and r
firms for whom competition is a mere possibility;

w a broad exemption should be included for joint ventures and similar forms of business
collaboration (whether relating to the supply or thegagsition of goods or services),
recognising that such conduct will be prohibited by section 45 of the CCA if it has the pury
effector likely effect of substantially lessening competition;

w an exemption should be included for trading restrictions thg imposed by one firm on
another in connection with the supply or acquisition of goods or senioekiding IP
licensing) recognising that such conduct will be prohibited by section 47 of the CCA (revis
accordance wittDraft Recommendation8) if it has the purposgor has or is likely to have the
effector likely effect of sultaintially lessening competition.

The Panel also considers that the per se prohibition of exclusionary provisions, as defined in
section4D, is no longer necessary aspiactice, that conduct is materially the same as cartel
conduct in the form of market sharing.

Accordingly, the Panel believdsat the prohibition againstexclusionary provisions should be
removed from the CCA.

Draft Recommendatior231 Exclusionary provisions

The CCA should be amended to remove the prohibition of exclusionary provisions
subparagraph45(2)(a)(iand 45(2)(b)(i)

For furtherdetail on cartel conduct seeSectionl7.1.
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3.6 ANTFCOMPETITIMESCLOSURE OF INFARKIN

The Panel considers that, in their current form, the prohibitions agdgnite signallingin the CCA

do not strike the right balance in distinguishing between -@otnpetitive and precompetitive
conduct. Being confined in tireoperation to a single industry (banking), the current provisions are
also inconsistent with the principle that the C&#ouldapply to all businesses generally.

The Panel considers that public price disclosure can help consumers make informed ahwiises a
unlikely to raise significant competition concerAgcordingly the Panel beliew&there isno sound
basis for prohibiting public price disclosure, either in the banking industry or more gertérally.

Private price disclosure to a competitor will g@eally have more potential to harm competition as it

may be used to facilitate collusi@mongcompetitors. However, there are business circumstances in
which private disclosure is necessary or in the ordinary course of business, particularly in connection
with joint ventures or similar types of business collaboration. For that reason, a per se prohibition
has the potential to overeach.

The Panel considers that arttbmpetitive price signalling does not need its own separate Division
inthe CCA,; rather,nxe signalling can be addressed by extending section 46uerconcerted

practices thathave the purpose, or would have or be likely to have the effect, of substantially
lesseningcompetition. A concerted practice is a regular practice undertaken bydmmore firms.

It would include the regular disclosure or exchange of price information between two firms, whether
or not it is possible to show that the firms had reached an understanding about the disclosure or
exchange.

Draft Recommendatior24 1 Price signalling

The'Price signallingprovisions of DivisiotlA of the CCA are not fit for purpose in their current
form and should be repealed.

Sectiord5 should be extended tooverconcerted practices which have the purppsewould
have or bdikelyto have the effectpf substantially lessening competition.

For furtherdetail on anticompetitive disclosure of information, séeectionl7.2.

3.7 MISUSE OF MARKET PAWE

The Panebelievesthat an effective unilagral anticompetitive conduct provision is essential to the
proper functioning of Austral@ national competition policy frameworkut considers that
section46 can bdocusedmore clearly on the longerm interests of consumers and enhanced to
restore s policy intent.

The Panetegardsthe threshold test of8ubstantial degree of power in a markis appropriate and
well understood. In contrast, the central element'tking advantage of market pow@s difficult to
interpret and apply in practice.

10 ThePanel notes that the prohibition on certain public disclosures also applies to disclosures of a corg@rapatity
or commercial strategy. The Draft Report does not deal with these matters sepasitelgthe Panel considers that
the same issues arise msthe case opublic price disclosure.
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Further, the focus of the prohibition on showing a purpose of damaging a competitor is inconsistent
with the overriding policybjectiveof the CCA being to protect competition, not competitors. The
Panel also considers that the supplementary prohibitjavisich attempt to address concerns about
predatory pricing™ do not advance the policy intent of sectiei®.

In generalall prohibitions should focus on protecting competition and not individual competitors;

that is,business and trading conduct should fmehibited if it has the purpose, or would have or be
likely to have the effect, of substantially lessening competition. That gives all firms, big and small, an
opportunity to compete on merit (that is, based on the value to consumers of the competing
products they offer).

While this is true of unilateral and multilateral conduct alike, the Panel recognises that a business
might be deterred from undertaking a business strategy that enhances its competitiveness and
creates durable consumer benefit for fehat, if the strategy is successful, it might be assessed as
having the effect of substantially lessening competition.

Toallayany such concern, the prohibition against unilateral @atinpetitive conduct should be
made subject to aexception for such ksiness strategies or decisions.

The proposed reform to section 46 is intended to improve its clarity, force and effectiveness, so that
it can be used to prevent unilateral conduct that substantially harms competition and that has no
economic justification

11 Seesubsectiongl6(1AAA) and1AA)
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Draft Recommendatior25t Misuse of market power

The Panel considers that the primary prohibition in section 46 should-frameed to prohibit a
corporation that has a substantial degree of power in a market from engaging dtucbifi the
proposed conduct has the purpose, or would have or be likely to have the effect, of substant
lessening competition in that or any other market.

However, the Panel is concerned to minimise unintended impacts from any change to the
provisionthat would not be in the longerm interests of consumers, including the possibility of
inadvertently capturing pra&aompetitive conduct.

To mitigate concerns about oveapture, the Panel proposes that a defence be introduced so {
the primary prohibiton would not apply if the conduct in question:

w would be a rational business decision or strategy by a corporation that did not have a
substantial degree of power in the market; and

w the effect or likely effect of the conduct is to benefit the letggm interests of consumers.

The onus of proving that the defence applies should fall on the corporation engaging in the
conduct.

The Panel seeks submissions on the scope of this defence, whether it would be too broad, a
whether there are other ways to ensurerdi-competitive conduct is caught by the provision but
not exempted by way of a defence.

Such a rdraming would allow the provision to be simplified. Amendments introduced since 2
would be unnecessary and could be repealed. These include specifisipngvprohibiting

predatory pricing, and amendments clarifying the meaningéke advantagénd how the causal
link between the substantial degree of power and artdimpetitive purpose may be determined.

For further detail on misuse of market powergseection 16.1

3.8 UNCONSCIONABLE CONDUC

The business community as well as the wider community eseisiness to be conducted according
to a minimum standard of fair dealing. There are sound economic and social reasons for rgshrini
minimum standards of fair dealing within the law.

The Panel has heard concerns expressed by small businesses and suppliers in respect of behaviours
of larger businesses in their supply chains. The business unconscionable conduct provisions were
introduced specifically to address these concerns.

The Panel finds there is not a strong case that the current unconscionable conduct provisions are not
working as intended to meet their policy goals.

Enforcingousinesgo-business unconscionable condgebvisiansis an important function of the
ACCG@nd the Panel notes the Commiss®icurrent actiosin the supermarket sectaallegng
unconscionable conduab dealings wittsuppliers.

Active and ongoing review of these provisions should occur as matters psoipresigh the courts
to ensure the provisions meet their policy goafgeficienciedbecomeevident,they should be
promptly remedied.

For further detail on unconscionable conduct, $&sction 16.3
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3.9 PRICE DISCRIMINATION

The Panetecognises that some small businesses and consumessduncerns about the impacts
of price discrimination. However, the former prohibition on price discrimination (contained in the
repealed sectio®9) was found to be likely to result in price inflextipjlwhich would negatively
affectconsumer welfare.

In relation to international price discrimination, the Panel considers there would be significant
implementation difficulties associated with any attempt to prohibit international price

discrimination. Aprohibition on international price discrimination could lead to significant negative
consequences, ultimately limiting consumer choice. The Panel favours encouraging the development
and use of markebased mechanisms to put downward pressure on prices.

Draft Recommendatior26 Tt Price discrimination

A specific prohibition on price discrimination should not be reintroduced into the CCA. Where
price discrimination has an artbmpetitive impact on markets, it can be dealt with by thesting
provisions of the law (including through the recommended revisions to se4@ipsee Draft
Recommendatior25).

Attempts to prohibit international price discrimination should not be introduced into the @CA
account ofsignificant implementatiomnd enforcement complexities and the risk of negative
unintended consequencemstead the Panel supports moves to addriggsrnationalprice
discrimination through market solutions thampower consumertsThese include the removal of
restrictions on paallel imports (se®raft Recommendatio®) and ensuring that consumers are
able to take legal steps to circumvent attempts to prevent their access to cheaper legitimate
goods.

For furtherdetail on price discrimination, seBectionl6.2.

3.10 VERTICAL RESTRICTIONSER THAN RESALEPRIAINTENANCE

As a general principle, the CCA should not interfere with trading conditions agreed between buyers
and sellers in connection with the acquisition and supply of goods and services (nolgss t

conditions have the purpose, or would have or be likely to have the effect, of substantially lessening
competition.

Consistent with that principle, the Panel sees no need for thirel forcing to be singled out from
other forms of vertical tradinganditions and prohibited per se. As notifications to the ACCC
demonstrate, thirdline forcing is a common business practice aady infrequentlyhas
anti-competitive effects.

Draft Recommendatior27 t Third-line forcing test

Theprovisions ortthird-line forcinglsubsectiongl7(6)and (7)) should be brought into line with
the rest of sectio7. Thirdline forcing should only be prohibiteghereit hasthe purposeor has
orislikelyto have the effect, of substantiallgssenig competition.

The Panel agrees with the view expressed in many submissions that sé€tt®annecessarily
complex and therefore difficult for business to understand and apply. The section focuses attention
on particular forms of vertical restraints aditects attention away from the central issue: whether
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the restriction is antcompetitive. Vertical restraints that are not included in section 47 are
nevertheless subject to assessment under section 45, applying the same competition test.

It may be pogble to leave vertical restrictions to be addressed by sectidalone. However,
section45 does not address conduct consisting of a refusal to supply or acquire goods or services for
the reason that a buyer or seller will not agree to a particular-emmpetitive trading condition.

Therefore, the Panel sees merit in revising secéidro simplify its languagevhile ensuringt
continues to address both the imposition of anbmpetitive trading conditions and a refusal to
trade because a person will hagree to an antcompetitive trading condition.

Draft Recommendatior28 1 Exclusive dealingoverage

Section 47 should apply to all forms of vertical conduct rather than specified types of vertical
conduct.

The provision shoulle redrafted so it prohibits the following categories of vertical conduct
concerning the supply of goods and services

w supplying goods or services to a person, or doing so at a particular price or with a particul
discount, allowance, rebate or crediylgect to a condition imposed on the person that has
the purpose, or has or is likely to have the effect, of substantially lessening compeditidn;

w refusing to supply goods or services to a person, or at a particular price or with a particula
discount,allowance, rebate or credit, for the reason that the person has not agreed to a
condition imposed on the person that has the purpose, or has or is likely to have the effeg
substantially lessening competition.

The provision should also prohibit thelfaking two reciprocal categories of vertical conduct
concerning the acquisition of goods and services:

w acquiring goods or services from a person, or doing so at a particular price or with a partic
discount, allowance, rebate or credit, subject to adibion imposed on the person that has th
purpose, or has or is likely to have the effect, of substantially lessening competition; and

w refusing to acquire goods or services from a person, or at a particular price or with a parti
discount, allowance gbate or credit, for the reason that the person has not agreed to a
condition imposed on the person that has the purpose, or haslikaly to have the effecipf
substantially lesseningompetition.

For furtherdetail on vertical restrictions (other #n resale price maintenancejeeSectionl7.3.

3.11 RESALE PRICE MAINTEGA

The appropriateness of a per se prohibitiorreale price maintenanc&PM has been debated for
many years, both in Australia and overseas. When the ppraabition was enacted in Australia in

the mid-1970s, it reflected the law in many comparable jurisdictions. However, over the last 20 years
some countriex particularly the US and Canadahave moved away from the per se prohibition of
resale price maitenance. Other countries, including Europe and New Zealand, have retained the

per se prohibition.

The Panel considers that there is not a sufficient case at this time for changing the prohibition of

RPM from a per se prohibition to a competitibased test. It would be appropriate, though, to allow
business to seek exemption from the prohibition more easily. This could be achieved through
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allowing RPM to be assessed through the notification process, which is quicker and less expensive for
businesssthan authorisation. This change would also have the advantage of allowing the ACCC to
assess RPM trading strategies more frequently, and thereby provide better evidence as to the
competitive effectof RPM in Australia.

A general tenet of competition law is theompanies within a corporate group are treated as a single
economic entity and are not considered to be competitors. For that reason, the prohibitions in
sections45 and47 do not apply to trading arrangements entered into between related compahies.
A gmilar principle ought to apply to RPM. Currently, there is no exemption for RPM between a
manufacturer and a retailer that is a subsidiary of the manufacturer.

Draft Recommendatior29t Resale price maintenance

The prohibition orresale price maintenand@®kPM)should be retained in its current form as a
per se prohibition, but the notification process should be extended to include resale price
maintenance.

The prohibition should also be amended to include an exemption for RPMicbhédtween
related bodies corporate, as is the case under sectitthand 47.

For furtherdetail on resale price maintenangseeSectionl7.4.

3.12 MERGERS

The Panel considers that the current prohibition of mergers #ratlikely b substantially lessen
competition in Australian markets is appropriate.

Concerns have been raised that Austri@limerger law does not give proper consideration to global
markets within which many businesses compete. Some submissions argue that théhitatCn

the CCA is defined as a marMatAustrali@and that causes the competition analysis to be narrowly
focused. As noted aboveStction 33), while the Panel considers that the CCA correctlydesuipon
conduct that damage competition in markets in Australia (to protect Australian consumers), the CCA
has been framed to take account of all sources of competitiondiffact Australian markets.
Recommendatior20is intended to strengthen that principle.

Some stakeholders hawalso questioned whether the ACB@pplication of the CCA is constraining

the ability of Australian businesses to achieve efficient scale in order to become globally competitive.
To compete effectively, businesses must continuously pursue economieréfijciln many industries
efficiency requires scale. Businesmay pursue mergers in order to achieve efficient scale to

compete more effectively in global markets.

In many markets in Australia achieving efficient scale will not substantially lessen tit@mnpe

because of the constraining influence of imports. Such mergers are allowed under the CCA. However,
in some markets, the opposite will be the case: the influence of imports may be weak and unable to
constrain the resulting market power of the mergedsinesses. When that occurs, there are

conflicting interests: the gain to the businesses that wish to merge through achieving greater
efficiencyagainstthe potential detriment to Australian consumers due to the reduction in

competition.

12 Subsections 45(8) and 47(12)tbé Competition and Consumer Act 2010
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The Panel consids that the CCA has sufficient flexibility to allow such issues to be adjudicated and
determined by the ACCC or the Australian Competition Tribunal. The merger authorisation process
applies a public benefit test that covers all potential benefits and ohatnits, including economies of
scale. There may be occasions where it is in the public interest to allow a particular merger in order
to achieve efficient scale to compete globally, notwithstanding that the merger adversely affects
competition in Australia.

However, the Panel considers that improvements can be made to the administration of the merger
law.

There is widespread support for an informal review process. However, strong concerns have been
expressed about the timeliness and transparency of the gece

The Panel considers that it is not sensible to attempt to regulate an informal process which, by
definition, operates outside any formal legal framework. The flexibility of the informal process is
widely recognised as being beneficial and should nahtexfered with. However, the public interest

is served by timely merger decisions and by transparency in the public administration of the merger
law. The Panel considers that there is scope for further consultation between the ACCC and business
representtives with the objective of developing an informal review process that delivers more

timely decisions.

The Panel considers that concerns about the timeliness and transparency of merger review can also
be addressed through a more streamlined formal exempfirocess. There is excessive complexity

and prescription associated with the current formal exemption processes, being a formal clearance
application to the ACCC and an alternative authorisation application to the Australian Competition
Tribunal. The coplexity and prescription have deterred the use of these mechanisms and fuelled
complaints about the application of the informal process to large mergers that involve contested
facts and issues.

The Panel also considers that, if a more streamlined formahgtion process were introduced, it
would be preferable for the ACCC to be the first instance decisiker, rather than the Australian
Competition Tribunal. The ACCC, having regard to its composition and powers, is better suited to
investigation and fifsinstance decision making in the administration of the competition law,
including mergers. In comparison, the Australian Competition Tribunal, having regard to its
constitution and powers, is better suited to an appellate or review role.

Creeping acquisions

A legitimate question arises regarding whether, in assessing the likely effect of a proposed merger,
the merger provisions of the CCA should also take accouheaggregate effect of the

corporation®@ previous acquisitions within, for example, fhrevious threeyears. The complicating
factor is that market conditions may have altered materially over the period ch&sesh a change
would impose additional costs associated with merger reviewbalance, in the absence of

evidence of harmful acqut®ns proceeding because of a gap in the law on creeping acquisitions,
the Panel does not consider that the case for change has been made.
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Draft RecommendatiorBOt Mergers

Thereshould befurther consultation between the ACC@dabusiness representatives with the
objective ofdelivering more timely decisions in tliformal review process.

The formal mergeexemptionprocesgs (i.e. the formal merger clearanpeocessand the merger

authorisation processghould becombined andeformed to remove unnecessary restrictions an
requirements that may havdeterredtheir use. The specific features of the review process sho
be settled in consultation with business, competition law practitioners and the ACCC. Howev
the general franework should contain the following elements:

w the ACCC should be the decisimaker at first instance;

w the ACCC should be empowered to approve a merger if it is satisfied that the merger doe
substantially lessen competition or it is satisfied thag therger results in public benefits that
outweigh the anticompetitive detriments;

w the formal process should not be subject to any prescrigtif@rmation requirements but the
ACCC should be empowered to require the production of business and marketatifan;

w the formal process should be subject to strict timelines that cannot be extended except wi
the consent of the merger parties; and

w decisions of the ACCC should be subject to review btistralianCompetition Tribunalinder
a process that islso governed by strict timelines.

For furtherdetail on mergersseeChapter 5.

3.13 BEVPLOYMENRELATED MATTERS

The negotiation of employment terms and conditions (remuneration, conditions of employment,
hours of work or working conddns of employees) has always been excluded from most of the
competition law provisions of the CCA by paragrapfR)(a). The reason for that exclusion is that the
negotiation and determination of employment terms and conditions is governed by a separate
regulatory regime, currently contained in tir@ir Work Ac2009. The policy rationale is that labour
markets are not in all respects comparable to other product or service markets. As a general
principle, the Panel agrees with that view.

However, there aréwo categories of employmentlated conduct that are not within that general
exclusion:
A secondary boycotts, which are prohibited by sections 45D, 45DA and 45DB; and

A trading restrictions in industrial agreements, which are prohibited by secti6isand 8EA.

Secondary boycotts

Prohibitions on secondary boycotts have been a central feature ocd¢heme of the CCA since its

early years. Secondary boycott prohibitions, with effective enforcement capability, have a significant
deterrent effect on behaviourttat would otherwise compromise the capacity of businesses to

provide goods and services in a competitive market.

The Panel considers that prohibitions on secondary boycotts of the CCA serve the public interest and
a sufficient case has not been made foanges to those provisions.
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There is a strong perception by organisations representing busiaepeciallyn building,
construction and mininghat there isinsufficientpublic enforcement of the secondary boycott
provisions. Timely and effectiymiblicenforcement serves as a deterrent to boycott activity, and
needs to exist both in regulatory culture and capabilltjis deterrent effect contributes to a lower
incidence of secondary boycott activity and should be taken into account by the ACCC wirexerci
its enforcement powers.

Where legislation confers a comparable enforcement jurisdiction on a specialist regulator in respect
of secondary boycott laws, such as has occurred in the building and construction industry, it would
be appropriate for the ACC to establish protocols for enforcement and investigation. There would
also be value in the ACCC including in its annual report the number of complaints made to it in
respect of secondary boycott matters and the number of such matters investigated avidags

each financial year.

Draft RecommendatiorBlt Secondary boycottenforcement

The ACCC should include in its annual report the number of complaints made to it in respect
secondary boycott conduct and the number of suchters investigated and resolved each year

Currently, the Federal Court has exclusive jurisdiction in respect of the prohibitions in sd&ions
45DA, 45DB45E and 45EA (subsectid@) of theJurisdiction of Courts (Cregssting) Act 1987

(Cth)). A ontravention of these sections may arise in connection with other common law disputes
between employers and employee organisations. Such common law disputes can be, and often are,
determined within State courts. It is not apparent that there is a particrdason for the Federal

Court to have exclusive jurisdiction over disputes arising under these sections, particularly when
state andterritory courts have jurisdiction in respect of common law actions that often raise similar
issues.

Draft Recommendatior821 Secondary boycotts proceedings

Jurisdiction in respect of the prohibitions in sectiagD, 45DA, 450B5Eand 45EAhould be
extended to thestate andterritory Supreme Courts.

A number of submissiomaised the issue dhe environmental and consumer exception to the
secondary boycott prohibition. Consumer and environmental orgdiniss argued for retention
(or expansion) of the exception, while industry groups and others argued for its removal.

During consultations und&ken by the Panel, it appeared that the primary concern exprebged
industry representatives is that environmental groups may damage a supplier in a market through
apublic campaign targeting the supplier that may be based on false or misleading infammat

A gquestion might arise whether a public campaign undertaken by an environmental or consumer
organisation against a trading business, advocating that custoougist not purchase products

from the business, should be subject to the laws prohibitingefamisleading and deceptive conduct.
Presently, those laws only apphsofaras a person is engaged in trade or commerce.

However, expanding the laws concerning false, misleading or deceptive conduct to organisations
involved in public advocacy campaggtirected at trading businesses raises complex issues. Many
public advocacy campaigns directed at trading businesses concern health isguedbéeco, alcohol
and fast food) or social issuesd.gambling). Consideration of the expansion of those lemthat
context is beyond th@erms ofReference of theReview
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On the other hand, where an environmental or consumer group takes action that directly impedes
the lawful commercial activity of others (as distinct from merely exercising free speech)stogue
arises whether that activity should be encompassed by the secondary boycott prohibitierPanel
invites further comment on this issue.

Trading Restrictions in Industrial Agreements

Section 45E of the CCA prohibits a person (an employer) from galdantract, arrangement or
understanding with an organisation of employees that contains a provision restricting the freedom of
the employer to supply goods or services to, or acquire goods or services from, another person.
Section 45EA prohibits a persérom giving effect to such a contract, arrangement or understanding.

The Panel considers that sectsxtbEand 45EA arenportant provisiorsthat protect trading
freedoms.

It has become apparent that there is a possible conflict between the intendectperof

sectiors 45Eand 45EAand the regulation of awards and enterprise agreements undeiFgie Work

Act 2009 This issue has been brought into focus by the 2012 decision of the Full Court of the Federal
Court,Australian Industry Group v Fair Worksfalia. The case considered whether it was lawful for
the Fair WorkCommissiorio approve an enterprise agreement under the Fair Work Act which
contained a provision requiring the employer to only engage or deal with those contractors who
applied wages ahconditions no less favourable than those provided for in the agreement for its
employees. The Full Court concluded that it was lawfullfef~air WorkCommissiorio approve the
agreement, and that the enterprise agreement did not involve any contraeemtf section 45E

because:

A it was not an agreement with an organisation of employees in the sense required by
section45E; and

A as the agreement had statutory force, it was not a contract, arrangement or understanding
within the meaning of section 45E.

It appears that there may be a conflict between the purposes of the CCA, as reflected ins4B68on
and 45EAand industrial conduct that is permitted under the Fair Work Act. The apparent purpose of
sections51(2) 45Eand 45E/Af the CCA is to exempt frothe CCA contracts governing the

conditions of employment of employees, while prohibiting contracts between employers and
employee organisations that otherwise hinder the trading freedom of the employer (in respect of the
supply and acquisition of goods aservices, which would include contractors). However, it appears
to be lawful under the Fair Work Act to make awards and register enterprise agreements that place
restrictions on the freedom of employers to engage contractors or source certain goods or
non-labour services.

It is desirable that the apparent conflict be resolved. The Panel favours competition over restrictions
and believes that businessshould generally be free to supply and acquire goods and services,
including contract labour, if they cbese.

Further, sectios45Eand 45EAare presently framed in narrow terms. The prohibiteonly applyto
restrictions affecting persons with whom the employas been accustomed, or is under an
obligatiorCio deal. As framed, the prohibiti@would not gply to a restriction in relation to any
contractor with whom the employer had not previously dealt. The policy rationale for limiting the
scope of sectiom45Eand 45EAn those terms is not apparent to the Panel. The Panel considers that
that the limitationsin sectiors 45Eand 45E/Ahould be removed.
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Draft Recommendatior83 1 Restricting supply or acquisition

The present limitation in sectie#5Eand 45EAsuch that the prohibitiosaonly applyto
restrictions affecting persongith whom an employelas been accustomed, or is under an
obligatiorClo deal with, should be removed.

The Panel invites further submissions on possible solutions to the apparent conflict between
CCA and the Fair Work Act including:

w a procedural rightfor the ACCC to be notified by the Fair Work Commission of proceeding
for approval of workplace agreements which contain potential restrictions of the kind
referred to in sectiors 45Eand 45EAand to intervene and make submissions

w amendingsectiors45Eand 45E/As0 thatthey expressly include awards and enterprise
agreements;and

w amendingsectiors 45E 45EAand possibly paragrapb1(2)(a) to exempt workplace
agreements approved under the Fair Work Act.

3.14 EXEMPTIORROCESSES

The exemption processes in tCA, authorisation and notification, are important. They recognise
that, in certain circumstances, particular conduct may not harm competition or may give rise to
public benefits that outweigh any competitive harm.

Like much of the CCA, the authorisatiordanotification procedures haveecome overlycomplex,
which imposes costs on business. Wherever possible, it is desirable to remove unnecessary
complexity.

Significant steps can be taken to simplify the authorisation and notification procedures. First, in
respect of authorisation, it should be permissible to apply for authorisation of a business
arrangement through a single application and without regard to the specific provisions of the CCA
that might be contravened by the proposed conduct. Second, fthr bathorisation and notification,
the ACCC should be empowered to grant the exemption (including for per se prohibitions) if it is
satisfied that either the proposed conduct is unlikely to substantially lessen competition or that the
proposed conduct iskely to result in a net public benefit. Each of those changes would assist in
focusing the exemption process on the issues of substance and away from technicalities.

Draft Recommendatior84 1 Authorisation and notification
The auhorisation and notification provisions in the CCA should be sintlifie

A to ensure that only a single authorisation application is required for a single business
transaction or arrangement; and

A to empower the ACCC to grant an exemption (including for @grshibitions) if it is
satisfied that either the proposed conduct is unlikely to substantially lessen competitior
that the proposed conduct is likely to result in a net public benefit.

The Panel also considers that the ACCC should be empoweredtadrmck exemption in respect
of specified conduct in particular market conditions. This would enable the ACCC to create safe
harbours for businesses where they engage in conduct that is unlikely to lead to a substantial
lessening of competition and aws the time and resources required to seek an authorisation or
notification.
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Draft Recommendatior85t Block exemption power

Exemption powers based on the block exemption framework in the UK and EU should be
introduced to supplemat the authorisation and notification frameworks.

For furtherdetail on authorisation, notification and block exemptiseeChapter B, and Draft
Recommendatio®0in relation to collective bargainingotification.

3.15 BENFORCEMENT BREMEDIES

The Panel supports the enforcement regime under the CCA, which confers both public and private
enforcement rights in respect of the competition laws.

In relation to public enforcement by the ACCC, there appears to be general approval of thy seve

of the sanctions for contravention of the competition laws. However, the Panel agrees with the view
of the ACCC that the current sanction for a corporation failing to comply with section 155 of the CCA
is inadequateFurther comment is invited on whéter the current sanctios for contravention of
sections45D, 45DBA5SEand 45EAare adequate.

Compulsory evidence gathering powers under section 155 of the CCA are important to ti®@ ACCC
ability to enforce the CCA, but can impose a regulatory burden cipiesnts of compulsory notices.

The Panel acknowledges concerns raised in submissions about the costs of compliance with
section155 notices issued by the ACCC. This is in part due to the increased use of technology leading
to more electronic material bemretained by businesses thatayneed to be searched in order to

comply with a notice.

Means are available to reduce the regulatory burden associated with section 155 notices. First, the
ACCC should accept a responsibility to frame section 155 notites marrowest form possible,
consistent with the scope of the matter being investigated. &8dcn complying with a sectialb5
notice, the recipient should be required to undertake a reasonable search, taking into account
factors such as the number obduments involved and the ease and cost of retrieving the
documents. That requirement could be introduced into the CCA or recognised in a guideline issued
by the ACCC.

Draft Recommendatior86 T Section 155 notices

The ACCC shouleview its guidelines on section 155 notices having regard to the increasing
burden imposed by notices in the digital age.

Either by law or guideline, the requirement of a person to produce documents iomesgo a
section155 notice should be qualifidagly an obligation to undertake a reasonable search, taking
into account factors such as the number of documents involved and the ease and cost of ret
the documents.

Private enforcement of competition laws is an important right. However, there argymegulatory
and practical impediments to the exercise of those rights. It is important to find ways to reduce those
impediments.

Section 83 of the CCA is intended to facilitate private actions by enabling findings of fact made
against a corporation in e@nproceeding (typically a proceeding brought by the ACCC) to be
primafacie evidence against the corporation in another proceeding (typically a proceeding brought
by a private litigant). Many ACCC proceedings are resolved by a corporation making admissions
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facts that establish the contravention, but it is uncertain whether section 83 applies to admissions.
The effectiveness of section 83 as a means of reducing the costs of private actions would be
enhanced if the section were amended to apply to admissiof fact made by a corporation in
another proceeding, in addition to findings of facts.

Draft Recommendatior87 t Facilitating private actions

Section 83 should be amended so that it extends to admissions of fact made byrsom pgainst
whom the proceedings are brought in addition to findings of fact made by the court.

In respect of contravening conduct that occurs overseas, a foreign corporation should be subject to
Australian competition law regardless of whether it casr@ business in Australia. Given that
competition laws and policies are now commonplace around the world, there is no reason why
private parties should have to seek ministerial consent before launching a proceeding that involves
overseas conduct. Thisaddressed iDraft Recommendation 21.

The Panel considers that small business needs greater assurance that competition complaints can be
dealt with. Recommendatiod9 deals with small business accessdmedies

For furtherdetail on enforcement and remeads, seeChapter20.

3.16 NATIONAIACCESBEGIME

The National Access Regime was originally established to enablg#nigdaccess to identified
bottleneck infrastructure where it was apparent that economic efficiency would be enhdnced
promoting competition in markets that were dependent upon access to that infrastructure.

The bottleneck infrastructureited by the Hilmer Review is now subject to a range of access regimes.
Those regimes appear to be achieving the original policysddahtified by the Hilmer Review.
Today, Part lllAas only a limited role in the regulation of that bottleneck infrastructure.

The question that arises today is: what are the infrastructure facilities for which access regulation will
be required under RalllA in the future? Unless it is possible to identify those facilities or categories
of facilities, it is difficult to reach a conclusion that the regulatory burden and costs imposed by
PartlllA on Australian businesses is outweighed by economic lienefithat the benefits can only

be achieved through the Part IlIA framework.

The recenProductivity CommissiorP( inquiry concluded that the Regime is likely to generate net
benefits to the community, but that its scope should be confined to ensarese is limited to the
exceptional cases where the benefits arising from increased competition in dependent markets are
likely to outweigh the costs of regulated thigghrty access. The Panel agrees tifahe Regime is to

be retained, the scope of thRegime should be confined because of the potential costs of regulation.

In its report the PC recommended the following changes to the declaration criteria in Part IlI1A:

A that criterion (a) will be satisfied if access to an infrastructure service on relot@ms and
conditions through declaration (rather than access per se) would promote a material increase
in competition in a dependent market;

A that criterion (b) will be satisfied where total foreseeable market demand for the
infrastructure service ovahe declaration period could be met at least cost by the facility;
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A as an alternative recommendation, that criterion (b) will be satisfied where it would be
uneconomical for anyone (other than the service provider) to develop another facility to
provide theservice; and

A that criterion (f) will be satisfied if access on reasonable terms and conditions through
declaration would promote the public interest.

The Panel supports the BGecommendations in relation to criterion (a) and (f) and the alternative
recanmendation in respect of criterion (b)

The alternative recommendation for criterion (b) essentially maintains it in its current form, while
clarifying that duplication of the facility by the owner of the existing facility is not a relevant
considerationAs recently interpreted by the High Court in the Pilbara rail access case, the current
form of criterion (b) asks a practical question whether it would be profitable for another facility to be
developedt if it would, the facility is not a bottleneck. TiRanel considers that this test can be

more easily applied than the alternative test proposed by the PC, which would require predictions of
total market demand over the proposed period of declaration and an assessment of production costs
rising from thirdparty access to the facility.

Decisions to declare a service under Part IlIA, or determine terms and conditions of access, are very
significant economic decisions where the costs of getting the decision wrong are likely to be high.
The Panel favours empoweg the AustralianCompetition Tribunal to undertake merits review of
access decisions, including hearing directly from employees of the business concerned and relevant
experts where that would assist, while maintaining suitable statutory time limitehforeview

process.

Draft RecommendatiorB8 1 National Access Regime

The declaration criteria in Part IlIA should be targeted to ensure that-garty access onlge
mandated where it is in the public interest. To that end:

w criterion (a) should require that access on reasonable terms and conditions through decla
promote a material increase in competition in a dependent market;

w criterion (b) should require that it be uneconomical for anyone (other than the service
provider)to develop another facility to provide the service; and

w criterion (f) should require that access on reasonable terms and conditions through declar
promote the public interest.

The Competition Principles Agreement should be updated to reflect theagbdisclaration
criteria.

TheAustralianCompetition Tribunal should be empowered to undertake merits review of acce
decisions while maintaining suitable statutory time limits for the review process.

The Panel invites further comment on:

w the categories ofnfrastructure to which Part [lIA might be applied in the future, particularly
in the mining sector, and the costs and benefits that would arise from access regulation o
that infrastructure; and

w whether Part IlIA should be confined in its scope to the@gories of bottleneck
infrastructure cited by the Hilmer Review.
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4.1 ANATIONAL COMPETITBDDY

Several lessons may be drawn from Aust@lexperience of implementing NCP:
A all jurisdictions need to commit to the policy arsl implementation;

A oversight of progress should be independent and transparefatd governments to
accounQand

A the benefits of reform need to be argued and where possible measured.

The establishment of governance arrangements to implement reformg beuiandertaken in the
context of Australi@ federal structure. Many of the competition policy reforms outlined in this Draft
Report are overseen by state and territory governments.

All Australian governments must have confidence in the governance amsengs for a
reinvigorated round of competition policy reform to succeed.

The Panel believes that reinvigorating competition policy requires leadership from an institution
specifically constituted for the purpose. Leadership encompasses advocacy for cmmpailicy,

driving implementation of the decisions made and conducting independent, transparent reviews of
progress.

The National Competition Council NCG, which oversavthe NCP, now has a considerably diminished
role. It has been put to the Panel thite NCC no longer has the capacityptovideleadershipin this
domain Draft Recommendation 4groposes that the remaining functions of the NCC, associated
with the National Access Regime, be transferred to a new national access and pricing reguéator. Th
NCC could then be dissolved.

ThePCis the only existing body with the necessary credibility and expertise to undertake this
function, given its role as @ndependent research and advisory body on a range of economic, social
and environmental issues affting the welfare of Australians. But the®@@ork is driven by the
Commonwealth and, if it were to have the competition policy function as well, its legislation and
governance would need significant change.

TheAustralian Energy Market Commissig@dEMCJs an example of an independemiational
organisation, operating in an area of state government responsibility that has a governance structure
supported by both the Commonwealtnd theSates andTerritories.

The Panel considers that a new national cetifion bodyt the Australian Council for Competition
Policy (ACCR) should be established with a mandate to provide leadership and drive
implementation of the evolving competition policy agenda.

The ACCPannot be accountable tustone jurisdiction bumust be accountablé them all. This
suggests an intergovernmental agreement and oversight by a specific Ministerial council. Given the
economywide nature of competition issues, the Panel recommends this responsibility be assigned to
Treasurers.

The inergovernmental agreement would set out the functionglué ACCP and the process of
appointing its members. While there should be scope for members to be nominated and appointed
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by state and territory governments, their role would not be to represent glictional interests, but
rather to view competition policy from a national perspective.

The secretariat should be independent of any one government and there may be merit in rotating
the right to nominate the Chair.

Draft Recommendatior89 1 Establishment othe Australian Council for Competition
Policy

The National Competition Council shoulddissolvedand theAustralian Council for Competition
Policyestablishedlts mandateshouldbe to provide leadership and drive implemeritat of the
evolving competition policy agenda.

TheAustralian Council for Competition Polgtlyould be established under legislation by @ate
and then by application in all oth&ates and the Commonwealth. It should be funded jointly b
the Commonwelh, Sates andTerritories.

Treasurers, through the Standing Committee of Federal Financial Relations, should oversee
preparation of an intergovernmental agreement and subsequent legislation, for COAG agree
to establishthe Australian Council for Cagpetition Policy

The Treasurer of any jurisdictiehould be empowered taominateMembers of theAustralian
Council for Competition Policy

4.2 FUNCTIONS OF THE NDNAL BODY

The proposed ACCP should have a broad role. In particular, the ACCP shoulga@visments on

how to adapt competition policy to changing circumstances facing consumers and business. The
ACCP should therefore develop an understanding of the state of competition across the Australian
economy and report on it regularly.

There needs tde a clear advocate for competition policy in Aust@liastitutional structure. Too
often this has fallen by default to the ACCC, which can be an uneasy role for a regulator to fulfil.
ThePanel sees advocacy for competition as a central function oAGEP.

The ACCP should also act as an independent assessor of progress on reform, holding governments at
all levels to account. Priority areas for reform identified in this Draft Report could form an initial
program of work for the ACCP.
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Draft Recommendabn 40T Role ofthe Australian Council for Competition Policy
The Australian Council for Competition Policy should have a broad role encompassing:
w advocate and educator in competition policy;

w independently monitoring progress implementing agreed reforms and publicly reporting o
progress annually;

w identifying potential areas of competition reform across all levels of government;

w making recommendations to governments on specific market design and regulatory issue
including pr@osed privatisations; and

w undertakingresearch into competition policy developmernisAustralisand overseas

Theeffectivenesof the ACCP coulge strengthenedy assigning it anarket studesfunction which
would create a consistent, effective and egendent way for governments to seek advice and
recommendations omecurrent and emerging competition policy issues.

Given the potential for conflicts between the AGTi@vestigation and enforcement responsibilities
and the scope of a market studies faion, the Panel believes it is appropriate to veatha power
with the ACCP rather than the ACCC.

The market studiegunction would have a competition policy focus and complement but not

duplicate the work of other bodies such as the PC. For exai@ptes andTerritories couldrequest

the ACCP to undertake market studies of the provision of human services in their jurisdiction as part
of implementingthe principles of choice and diversity of provideet out in Draft

Recommendatior2.

The use ofmandabry informationgathering powerganhelp to ensure that a market study builds an
accurate picture of the market bubn the other handmay create an adversarial environment where
participants show reluctance to cooperate and share information with theketastudiesbody. The
approach adopted by the RC inviting interested parties to comment on issues and undertaking
independent research appears to achieve desired outcomes without the need to invoke
mandatory legal powers.

Draft Recommendatiotl 1 Market studies power

TheproposedAustralian Council for Competition Policy should have the power to undertake
competition studies of markets in Australia and make recommendations to relevant governm
on changes to regulation ootthe ACCC for investigation of potential breaches of the CCA.

The Panel seeks comments on the issue of mandaiofgrmation-gathering powers and in
particular whether the PC model of having informatiegathering powers but generally chaing
not to use hem shouldbe replicatedin the Australian Council for Competition Policy.

The NCPRecognisedhat there were different circumstancescross thgurisdictions that could lead

to different approaches to either the scope or timing of reform. The Panegrigeing with this
approach considers that the ACCP should be able to receive referrals from jurisdictions collectively
as well as individually.

This would ensure that each jurisdiction has the freedom to identify its own concerns, while allowing

the ACCHRne flexibility to consider whether those concerns have broader or grossdictional
impacts.
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In addition, the Panel considers that all market participants, including small business and regulators,
should have the opportunity to raise issues they wdikd to see become the subject of market

studies. Funding could be set aside in the ACCP budget to undertake studies in addition to those
referred by the Ministerial Council. The decision would rest with the ACCP as to which of these
outside requests it nght take p, and it would not be obliged to agree to all requests

The Ministerial Councitould need to oversee priorities and resourcing so that the ACCP has the
capacity to focus on the priorities of governments and market participants.

Draft Recommendation 421 Market studies requests

All governments, jointly or individually, should have the capacity to issue a reference to the
Australian Council for Competition Policy to undertake a competition study of a particular ma
or competition issue.

All market participants, including small business and regulators (such as the ACCC), should
the capacity to request market studies be undertaken byAlstralian Council for Competition
Policy

The work progranof the AustralianCouncil for Competition Polichouldbe overseen by the
Ministerial Council on Federal Financiald®ensto ensure that resourcing addresspriority
issues.

For furtherdetailon market studiesseeSection22.2.

The compétion policy environment is not static. New technologies can raise new issues and resolve
older ones. The Panel considers that governments would benefit from an annual analysis of
developments in the competition policy environment.

This would include mordetail on the specific priority issues or markets that should receive greater
attention, and could include recommending review mechanisms, particularly for more heavily
regulated markets, to ensure more burdensome or intrusive regulatory frameworks rdintin
purpose.

Commenting on best practice and international developments would provide opportunities for
governments to consider whether the outcomes of different approaches to reform in other
jurisdictions applyvithin their own

Draft Recommendatio®31 Annual competition analysis

The Australian Council for Competition Policy should be required to undertake an annual ang
of developments in the competition policy environmehoth in Australia andnternationally,and
identify specific issues or markets that should receive greater attention.

4.3 COMPETITION PAYMENTS

There is widespread support for competition paymetiat weremade by the Commonwealth to
state andterritory governmentsto recognise that the Commonwealthaeived a disproportionate
share of the increased reventdiewing fromthe NCP reforms

While the quantum of the payments was not large compared to total state and territory revenues,
the Panel consistentligeardthat their existence provided an additionaigument that could be used
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to support reform. The Panel was also told, however, that their effectiveness was linyiteat
being applied to the Commonwealtior consistently to local government.

On the other hand, as noted by the PC, a focus on paynamtpenaltiedHas from time to time
almost certainly misled the community as to the main rationale for ref@This appears to

underlie the observation made by many stakeholders that progress with competition policy reform
waned once competition paynmés ceased.

That said, there is a case to be made that the benefits of reform, including any fiscal dividend, should
be commensurate with the reform effort made. The differing revenue bases of the Commonwealth
and theStatesand Territories mean that reveue may not flow in proportion to reform effort.

The PC should be tasked to undertake a study of reforms agreed to by the Commonweathteind
andterritory governments to estimate thie effect on revenue in each jurisdictionhe ACCP could

then asseswhether reforms had been undertaken to a sufficient standard to warrant compensation
paymens. That assessment would be based on actual implementation of reforms, not on the basis of
undertaking reviews or other processes.

Draft Recommendatio4t Competition payments

The Poductivity Commissionshould be tasked to undertake a study of reforms agreed to by th
Commonwealth and state and territory governments to estimate their effect on revenue in eg
jurisdiction.

If disproportbnate effects across jurisdictions are estimattg Panel favours competition policy
payments to ensure that revenue gains flowing from reform accrue to the jurisdictions
undertaking the reform.

Reform effort would be assessed by the Australian Cotorc@ompetition Policy based on actua
implementation of reform measures, not on undertaking reviews.

For further detailbon competition paymentsseeSection22.2.

4.4 COMPETITION AND CONSER REGULATOR

The Panehcceptghat enforcement of competition policy and consumer protection matters

complement each otheland recommendshey continue to beadminisered by one body.

Having a single body

A fosters a premarket culture

A facilitates ceordination and depth across the functigns

A provides a source of consistent information to business and consumers about their aigtits

A provides administrative savings and skélhhancement through the pooling of information,
skills and expertise.

A single body also ensures that the issuksmall business are not overlooked, as could be the case
if the competition and consumer functions were separated into different bodies.

13 Productivity Commission 2008gview of National Competition Policy Refqrpagel52.
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However, the Panel notes th&nsions can also arise between the two functipswit is important
that the ACCC coimue tomaintain an appropriatdalancebetweenits competitionrelated
regulatory tasksndits role in protectingconsumes.

Draft Recommendatiot5t ACCC functions

Competition and consumer functions should be retained witthia single agency dhe ACCC.

4.5 ACCESS ANRICINGREGULATOR

The Panel accepts that there are synergies among the functions of competition, consumer protection
and economic regulation thatanassist theACC@erform its functions and allow it to developth
wide and deep skills in understanding the operation of markets.

However, on balance, the Panel sees benefit in separating the access and pricing regulatory functions
from the other functions of the ACCC. The access and pricing functions includeaabiesison

functions under the National Access Regime, declaration and access arbitration functions under the
telecommunications access regime in Part XIC of the CCA and price monitoring functions under the
Water Act 2007. The functions asafficientlydistinctin the type of analysis required and the nature

of the relationship with industryas compared with the competition and consumer functions

The Panel notes strong support, especially in consultation with state governments, for the functions
of the Australian Energy RegulatkERJ}o be separated out. The Panel also notes concerns
expressed in submissions and consultations that an indisgtegific regulator might be susceptible

to Wapturelby the regulated industry.

The proposed body would alsmdminister the National Access Regime and take on the&NCC

functions under the National Gas Law, which would allow the NCC to be dissolved. This would result
in the access and pricing regulator undertaking both the declaration function under the National
Access Regime and the current ACCC role in arbitrdaingerms and conditions where a facility is
declared, but where terms and conditions are not able to be commercially negotiated.

The Panel does not foresee any conflict in a single regulator perfgrbuith functions and

anticipates that there may be benefits. The Panel notes that, under the current telecommunications
access regime (in Part XIC of the CCA), the ACCC currently performs both the declaration and
arbitration functions.

The regulator couldyver time, assume responsibility for other functions if and when they were

elevated into a national framework. One function that could be transferred from States and
Territories is national regulation of urban and rural watboulda national frameworloe agreed.
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Draft Recommendatio®6t Access and pricingegulator functions

The following regulatory functions should be transferred from the ACCC and the NCC and bg
undertaken within a singleationalaccess and pricing regulator

w the powers given to the NCC and the ACCC under the National Access Regime;
w the powers given to the NCC under the National Gas Law;

w the functions undertaken by the Australian Energy Regulator under the National Electricity
and the National Gas Law;

w the telecommunications access and pricing functions of the ACCC;
w price regulation and related advisory roles under Water Act 2001{Cth)
Consumer protectioand competitionfunctions should remain with the ACCC.

The access and pricing regulator shoutddstablished with a view to it gaining further functions
other sectors are transferred to national regimes.

46 ACCGOVERNANCE

The ACCC is established under the CCA as a statutory corporation. It is governed by a chairperson and
other persons appointedsamembers of the Commission (usually called commissioners). Decisions

are made by the chairperson and commissioners meeting together (or as a division of the
Commission), save where a power has been delegated to a member of the Commission. The
Commissiond assisted by its staff. In practice, the chairperson and commissioners are appointed on

a fulime basis; in other words, they perform an executive role.

The Panel considers that tReCC@s a welregarded and effectivbody. Recognising the
fundamentalrole that Whecks and balanc8slay ingovernance structureghe Panel considers that
governance of the AC@@uld benefit frominput fromindividualswho donot have responsibility for
its day-to-day operationsThis wouldbring angutsidel@ view(bf policy and decisioimaking and
provide an opportunity to bring businessonsumeiand academiperspectives to bear

The Panel hasontemplated two optiongo introduce this diversity of views into the decisioraking
of the ACCC.

The first ido replace the current Commission with a Boaobmprisinga number of members akin to
the currentcommissioners, whavould work fulktime in the operations of the ACCC, andumber

of independentnon-executive membersvith businessconsumerand acadend experti€, who

would not be involvedin the dayto-dayfunctionsof the ACCChis option would strengthen
accountability of theACCQo the broader community as represented by the nexecutive members
of the Board.

The Panel has no strong view on whether thaiBioshould be chaired by an executive or
non-executive member.

An alternativemeans ofadding to thediversity ofviewsmay be through retaining the current
Commission structurbut adding an Advisory Board wiht decisionmaking powers. The Advisory
Boad wouldcompriseindependent norexecutivedirectorswith businessconsumeland acadent
expertiseand would advise the Commissiam operational and administrative policieshe Advisory
Board would bechaired by the Chair of the Commission, with otbemmissioners also potentially
serving asnembers.
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The Panel considers that, whichever option mayabepted a fundamentatequirementis the
appointment of norexecutivememberswho would not have other roles in theCC@r its
committees and whowould beindependentof the dayto-day operatiors of the agency.

The ACCC could also report regularly to@adly-based committee of the Parliament, such as the
House of Representatives Standing Committee on Econgtoibsild profile and credibility for the
agency as well at subject it toadditionalaccountability to the Parliament.

Draft Recommendatiot7t ACCC governance

The Panebelieves that incorporating a wider range of businesmsumeland acaderc
viewpointswould impro\e the governance of thACCC

The Panel seeks views on the best mearisichievng this outcome, including but not limited to,
the following options:

w replacing the current Commission with a Board comprising executive members, and
non-executive membersvith business consumerand acadent expertise(with either an
executive or norexecutive Chair of the Board); or

w adding an Advisory Boarahaired by the Chair of the Commission, which would provide
advice includingon matters of strategy to the ACC®ut would have no decisionmaking
powers.

The credibility of the ACCC could also be strengtheviddadditionalaccountability to the
Parliament through regular appearance beforbraadly-basedParliamentary Committee.

The ACQB use of the media has beentimiised in submissions to the Panel as undermining the

perceived impartiality of the agency in undertaking enforcement action. Advocating for competition
policy would become the responsibility of the new ACCP, if established, but the ACCC would continue

to communicate with the public through the media, including explaining enforcement priorities,
educating business about compliance, and publishing enforcement outcomes.

The Panel believes that the ACCC should establish, publish and report against a Medif Cod
Conduct. This should counter the perception of partiality on the part of the ACCC, especially in
enforcement actions.

Draft Recommendatioml8 1 Media Code of Conduct

The ACCC should also develop a Code of Conduct for litsgdeaith the media with the aim of
strengthening the perception of its impartiality in enforcing the law.
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Introduction

Small lusiness makes a vital contribution to Austr@iaconomy. The Panel has been particularly
mindful of the corerns and interests of small business in the context of the Review.

During the course of consultations, the Panel met in forums with ovestrii#ibusinesses. These
meetings supplemented the written submissions made to the Review.

The issues raised inriams and submissions were breaahging, including unequal bargaining power
in dealing with larger businessé@acluding concerns about collective bargainjrthe compliance
burden of regulation; and difficulties in competing with (local) governmententerprises,

particularly where government is also the ruteaker.

This Draft Report contains a number of recommendations that address these and other concerns of
small business.

The Panel has proposed changes tothesuse of market powébrovisions of he CCA dbraft
Recommendatior25, and set out its views on thenconscionable condugirovisions inSection16.3.
We have also consideradher issues affecting small busingssch as standards, licensing, planning
and zoning andompetitive neutrality elsewhere in this Draft Report.

In this chapter we consider access to remedies, collective bargaining and industry codes.

Concern waslsoexpressed that, for various reasons including resource priorities, the ACCC is unable
to enforce the law and that small businesses either lack the time and financial resources to take
action themselves or are concerned about the impact this might have on their ongoing business
relationships.

5.1 ACCESS TO REMEDIES

The Panel notes the@review ofAcess to Justice Arrangemer(ighich has been provide the
Australian @vernment but not yet releasedjhe Small Business and Family Enterprise Ombudsman
thatis in the process of being established, and the current proposal to extend unfair contrast term
to small business contracts.

However, the Panel considers that small busieesged greater assurance that competition

complaints can be dealt witfhere are significant practical difficulties in small business exercising
rights of private enforcementUnderstandably, the ACCC is not able to take proceedings in respect of
all complaints that are brought to it. It is important, though, that the ACCC places some priority upon
its response to small business complaints concerning competition laws.

If the ACCC determines that it is unable to pursue a particular complaint on behalf of a small
business, it is important that the ACCC communicates clearly and promptly its reasons for not acting
and directs the business to available dispute resolution procedures.

Small business would be assisted by an effective dispute resolution system in respect of competition

law issues. Such a system would support the operation and effectiveness of competitive markets,
which in turn foster a diversity of businesses that pdgevtonsumer choice. While some small
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business dispute resolution services exist at the state, territory@mimonwealth levels, it is clear
small business fegthat laws are difficult to enforce.

The ACCC should take a more active role in connectind lsusathess with dispute resolution

schemes, where thACCQonsiders a complaint has merit but is not a priority for public
enforcement.The ACCC should also test the law on a regular basis to assure small business that the
law is being enforced.

The Paneis interested in viewsn whether there should be a specific dispute resolution scheme for
small busines®r matters covered by the CCA.

Draft Recommendatio9t Small business access to remedies

The ACCC should take a morewactpproachin connecting small business to alternative disputg
resolution schemes where it considers complaints have merit but are not a priority for public
enforcement.

The Panel invites views on whether there should be a specific dispute resolutiorrsehfor
small business for matters covered by the CCA.

Resourcing of the ACCC shoalldw it to test the law on a regular basis émsurethat the law is
acting as a deterrent to unlawful behaviour

5.2 (OOLLECTIVE BARGAINING

There is broad support for the emption process for collective bargaining by small business which is
designed to recognise unequal bargaining power between parties to a business transaction. The
process of exemption through notification should be capable of addressing a number ofube iss
raised by small business in their dealings with big business.

However, the provisions are not being used as frequently as they might be. Various improvements
could be made, including increasing the flexibility of collective bargaining and improving the
framework for collective boycott activitieEor example, one change would be to enable the group of
businesses covered by a notification to be altered without the need for a fresh notification to be
filed.

Raisiig awareness of these provisions, includng not limited to raising awareness of

co-operativeswill promote their use and potentially strengthen the bargaining position of small
businesssin dealing with large business
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Draft Recommendatiorb0t Collective bargainig

The CCA should be amended to introduce greater flexibility into the notification process for
collective bargaining by small business. One change would be to enable the group of busine
covered by a notification to be altered without the need for asfrenctification to be filed
(although there ought to be a process by which the businesses covered by the notification fr
time to time are recorded on the ACQQotification register).

The ACCC should take actions to enhance awareness ex¢neption pocess forcollective
bargaining and how might be used to improve the bargaining position of small busesss
dealings with large business

5.3 INDUSTRY CODES

Codes of conduct play an important role under the CCA by providing for a flexible regulatory
framework to set norms of behaviour. The operation of codes of conduct complements the
provisions of the CCA and are generally applied to relationships between businesses within a
particular industry. Codes also provide a mechanism to implement industoifiepdispute
resolution frameworks.

For further detail on industry codes, s€ection 16.4

5.4 COMPETITIVE NEUTRALIT

For many small businesses, competitive neutrality is a persistent area of coGmmrnments

compete with small bsinesses in a variety of markets and if they have an undue advantage, this can
result in them having lower costs and therefore able to charge lower prices than private sector
competitors.

The Panel considers that transparency of current competitive négyti@rangementshould be
improvedand obligations on governmeni®t to breachcompetitive neutralityprinciplesbe
strengthened The Panel has maderee draft recommendations in this regard (see

Draft Recommendations3, 14 and 15).

For furtherdetailon competitive neutrality se€hapterll.

5.5 REGULATORY RESTRNJIO

The ability of mall businesses to compete will also be enhanced by a numtibe dane® draft
recommendations to remove regulatory restrictions.

In particularthe Panel notes thadlraft recommendations concerning planning and zoning and a
review of regulatory restrictions (including standards) will assistldmainess if implemented
(seeDraft Recommendation%0,11 and12).

For furtherdetail on regulatory rstrictions seeChapter8.
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Introduction

Competition in retail markets has been an important focus for submissions arfethew. This
includes issues relating to how competition is operating in grocery and fuslingt regulations on
planning, zoning and trading hours, and specific regulations like @itsetingpharmacy and liquor
retailing.

Some of these issues are dealt with elsewhiarthis Draft Reportthere is a separate
recommendation on planning andaing (Draft Recommendatidt0), whileretail liquor licensing
should be prioritised as part of a new review of riegary restrictions proposed dDraft
Recommendation 11No specific recommendations have been made in relation to fuel retailing,
althougha number of recommendations are relevant to submissions made in that context.

6.1 RETAIL TRADING HOURS

Trading hours have been progressively deregulated by state and territory governments over recent
years. This has widened choices for consumers. Yet comsurage continued to demand greater
diversity in how and when they shop, iagvident in the rapid takaip of online shopping.

The growing use of the internet for retail purchases is undermining the original intent of restrictions
on retail trading hourswhile at the same time disadvantagidricks and morta@2etailers. This
provides strong grounds for abandoning remaining limits on retail trading hours.

Deregulation of retail trading hours across the country has varied. The ACT, Northern Territory,
Victoria, Tasmania and NSW have largely deregulated trading hours altogether, whereas Western
Australia, South Australia and Queensland have retained restrictions.

The Panel believes that full deregulation of retail trading hours is overdue, and that rafaini
restrictions should be removed as soon as possible. To the extent that jurisdictions choose to retain
restrictions, these should be strictly limited to Christmas Day, Good Friday and the morning of
ANZAMay.

Draft Recommendatiorblt Retail trading hours

The Panel notes the generally beneficial effect for consumers of deregulation of retail trading
hours to date and the growth of online competition in some retail markets. The Panel
recommends that remaining restrictions on rétading hours be removed. To the extent that
jurisdictions choose to retain restrictions, these should be strictly limited to Christmas Day,
GoodFriday and the morning of ANZAC Day.

For furtherdetail on retail trading hoursseeSection 8.6

6.2 SUPERMARKETS

A large number of submissions raised isswdatingto supermarketsOn further investigation,
however, most turned out to beglicy and legal issues that apply more broatign just to
supermarkets Accordinglymany of the ecommendations that the Panel has made to deal with
these issues have wider application beyond the supermarket context.
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Some small supermarkets have alleged that the major supermarkets are misusing their market
power, including througigredatory capacitéand targeting particular retailers. Suppliers have raised
concerns about misuse of market power and unconscionable conduct by the major supermarket
chains.

The Panel cannot adjudicaitestances where breaches of the CCA are alleged to have occurred but
notes thatthe CCA generally prohibit®nductthat harmsthe competitive processnot individual
competitors.

The Panel recommends changes to the misuse of market power provisions of the D@# at
Recommendatio25. The current unconscionable conducbpisions appear to be working as

intended to meet the policy goals, but active and ongoing review of these provisions should occur as
matters progress before the courts. In this context the Paoés the present litigation concerning

the ACCQ allegatbns of unconscionable conduictthe supermarket sector

The introduction of a properly designed and effective industry cgumildalso assist in ensuring
that suppliers are able to contract fairly and efficiently. The Panel notesfthistralianGovernment
consultationon a proposed code is currently underway.

The removal of some regulatory barriers would strengthen competition in the supermarket sector.
Planning and zoning restrictions are limiting the growtiAbD] and the ACCC has previously

identified that they particularly affect the ability of independent supermarkets to compete. The Panel
recommends changes to address concerns about planning and z@nafgRecommendatiori0).

Trading hours restrictions and restrictions preventing supermarketa selling liquor impede
competition. The Panel recommends that restrictions preventing supermarkets from selling liquor be
prioritised as part of the renewed round of regulatory reviemsgosed at Draft Recommendatidri

and that retail trading hours biilly deregulated Draft Recommendatiorb1).

There have been a number of structural changes in the operation of supermarkets, such as greater
vertical integration and use &ome brandQan increase in the range and categories of goods sold
within supemarkets, and greater participation by supermarket operators in other sectors.

Like all structural changes, these can result in dislocation and other costs that affeatltheingof
other parties. The move of larger supermarket chains into regional a@aslso raise concerns
about a loss of amenity and changes to the community.

While the Panel is sensitive to these concerns, they do not of themselves raise issues for competition
policy or law.

For further detail on supermarketseeSectionl3.1.

6.3 PHARMACY

It is generally accepted that some regulation of pharmacy is justified to recognise patient and
community safety, ensuring pharmacists provide consumers with appropriate information and advice
about their medication, providingquitable access to medication regardless of the paewealth

or location and managing costs to patients and government.

It is notapparent thatthe current restrictions on location of pharmacies or the requirement that only
pharmacists can own a phraacy ensure the quality of advice provided to a consur8ach
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restrictions limit the ability of consumers to choose where to obtain pharmacy services and limit the
ability of suppliers to meet consuméemands.

A range of alternatives are availablegovernments to ensure pharmacies meet community
expectations of safety, access and standard of care without the need fec@mipetitive regulation.
These include imposing obligations directly on pharmacies as a condition of their licensing and/or
remuneration. The Panel recognises that such a change will have a significant impact on the
pharmacy sector and a transition period will be necessary.

The Panel also notes that the current Fifth Community Pharmacy Agreement expirdsiigadls,
and negotiatims for the next agreement are anticipated to commence in the second half of 2014.
This provides an opportunity for the Australian Government to remove the location rules, with
appropriate transitional arrangements.

The recent National Commission of Auditommendedgpening up the pharmacy sector to
competition, including through the deregulation of ownership and location fifes

Draft Recommendatiorb2t Pharmag

The Panel does not consider that current restrictions on ownprahd location of pharmacies ar
necessary to ensure the quality of advice and care provided to pati@mth. restrictions limit the
ability of consumers to choose where to obtain pharmacy products and services, and the abi
providers to meet consusrpreferences.

The Panel considers that the pharmacy ownership and location rules shotdgdhiogedin the
longterm interests of consumer3.hey should be replaced with regulations to ensure access g
guality of advice on pharmaceuticals that do naoiduly restrict competition.

Negotiations on the next Community Pharmacy Agreement offer an opportunity for the Austr
Government taremovethe location ruleswith appropriate transitional arrangements

For furtherdetail on pharmacyseeSection 8.9

14 National Commission of AudiRhase One Repopage xlii.
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In this Part we examinthe current state ofAustralidd competition policyand test its fithess for
purpose against the criteria identified iart 1

We identifyareas where gistingcompetition policymaynot serve the longerm interests of
consumes, especially in light of the forces for change bearing on the Australian economy

The discussion is structuréd reflectsixthemesas outlinedin the diagram below.

Gompetition policy

The human
: > services sector
Anti-competitive Progresson presents

Competitive
neutrality policy

Key retail
markets are

Government

rocurement
P concentrated,

but not
uniguely so

and enforcement
are no longer
best practice.

regulation still infrastructure opportunitiesto
remains. has been mixed. widen consumer
choice and improve
service quality.

can inhibit
innovation.
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The environment that led to the Hilm&eviewand thento all Australian governments agreeing to
the National Competition Policy (NCP) is reflecteafmime Ministerial statemenfrom 1991:

The Trade Practices Act is our principal leli@aveapon to ensure consumers get the
best deal from competition. But there are many areas of the Australian economy today
that areimmune from that Act some Commonwealth enterprises, State public sector
businesses, and significant areas of the privsgetor, including the professions.

This patchwork coverage reflects historical and constitutional factors, not economic
efficiencies; it is another important instance of the wag operate as six economies

rather than one. The benefits for the consumédrexpanding the scope of the Trade
Practices Act could be immense: potentially lower professional fees, cheaper road and rail
fares, cheaper electricity’ (emphasis added)

TheNCPreflected the challenges Australfacedat the timet more than20 years gonow. The
focus of the NCP reforms wagposing previously sheltered activities to competition apglyinga
more national approach toompetition issues

TheNCPwas set out in three intergovernmental agreements which reflectesidix elements of
Competition Policy identified in the Hilmer report:

o To o Do Do Do

limiting anticompdtitive conduct of firms;

reforming regulation which ungitifiably restricts competition;

reforming the structure of public monagies to facilitate competition;

providing thirdparty accesso certain facilities thaare essential for competition;
restrainng monopoly pricing behaviouand

fostering®@ompetitive neutralitgbetween government and private businesses when they
compete.

15 Hawke, B 199Building a Competitive Austrajipage 9.
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Competition Principles

Box7.1: National Competition Policy Intergovernmentalagreements

In 1995 Australian governments committed to three intergovernmental agreenterttse
Competition Principles Agreement (CPA), the Conduct Code Agreement and the Agreement
Implement the National Competition Policy and Related Refdfike elenents of these
agreements were:

A extendingthe Trade Practices A&974(TPA) to previously excluded businesses
(unincorporated businesses and state, territory and local government businesses);

A establislingindependent price oversigltf state and territorygovernment businesses;

A corporatisingand appyingcompetitive neutrality principles so that government businesse:
did not enjoy anet competitive advantage as a resultmiblic sectorownership;

A structuraly reforming publicmonopoliesto separate out indstry regulationand where
possiblefurther disaggregatig potentially competitive parts of the monopgly

establisling athird-party accessegime for significanbottleneckinfrastructure;
reviewing all legislation restricting competition;

applingthe agreemensto local government;

TS SIS S

establislingthe National Competition Gouncil including funding, appointments and work
program;

A imposing conditions on governments seeking to exempt conduct from the competition lg
and

A providingfinancial assistance to §&atesand Territoriesonditional on progress in
implementingthe NCP

While the NCP agreements provided a framework for agmsities the Sates andTerritorieshad
flexibility inimplementingwhat wasagreed The Panel considers that flexibilityntinues to be
important, particularly in the context of a federation where responsibility for reform lies with various
levels ofgovernment.The importance of local government in implementing aspects of competition
policy is sometimes overlooked. The roldocal government in competition policy should be
explicitly addressedoing forward

The Poductivity CommissiofPC)in its Review ofhe NCPnoted that flexibility providethe
opportunity for governments to learn from different approaches to reform

[Hlexibility has in turn harnessed the benefits@dmpetitive federalisrtto advance the
reform process. That is, the NCP framework has provided opportunities for governments
to learn from the outcomes of different approaches to reform in other plicsons!’

That said, flexibility should n@bmpromisethe agreed outcomes of particular refornidoreover,
where different approaches have been adopted by various jurisdictiBast-practic&approaches
to implementing NCP principles should be ideatfi

16 National Competition Council 189Compendium of National Competition Policy Agreemesesond Editian
17 Productivity Commission 2008gview of Natinal Competition Policy Reforppagel30.
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Competition Principles

The NCP recognised that restrictions on competition can sometimes be desirable. The Panel endorses
this approach and considers that tjgublic interes€est should remain a central component of
competition policy in Australia.

However, digital techology and increasing globalisation are changing markets and constabéity
to access markets. Australia also confi®liong-term economic challenges such as an ageing
population.

In light of tlese developmentsthe Panebelievesthat the originalelements of competition policy
shouldbe revisited.

In particular, here is scopéor a set of competition principlethat widenthe focus beyond public
monopolies and government businesgesncompass the provision gbvernment servicemore
generally.

Agreeing a set of principlesould guide Commonwealilstate andterritory andlocal governments
in implementing tlose aspects of competitionoficy for which they areesponsible.
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The Pane® view

The Panel endorses competition policy that focuses on makangets work in the longerm
interests of consumers. The following principles should guide Commonwealth, state and terr
and local governments in implementing competition policy:

w legislative frameworks and government policies binding the public gagrisectors should no
restrict competition;

w governments should promote consumer choice when funding or providing goods and ser\
and enable informed choices by consumers;

w the model for government provision of goods and services should separate §ymdgulation
and service provision, and should encourage a diversity of providers;

w governments should separate remaining public monopolies from competitive service elemn
and also separate contestable elements into smaller independent business estiviti

w government business activities that compete with private provision, whethepffofit or
not-for-profit, should comply with competitive neutrality principles to ensure they do not er
a net competitive advantage simply as a result of government osiig;

w a right to thirdparty access to significant bottleneck infrastructure should be granted wher
would promote a material increase in competition in dependent markets and would proma
the public interest; and

w independent authorities should setdeinister or oversee prices for natural monopoly
infrastructure providers.

Applying these principles should be subject tgablic interesfiest, so that:

w the principle should apply unless the costs outweigh the benefits; and

w any legislation or governmeéipolicy restricting competition must demonstrate that:
¢ itisinthe public interest; and

¢ the objectives of the legislation or government policy can only be achieved by restrictin
competition.

Hexibility should beallowedin the wayjurisdictions implerent policies based on tise principles.
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Following the introduction of th&lCFn 1995 there was a concerted effort by governments to
examine and reform regulation that restricted competition where those restrictions were rtbein
public interest.

Australian laws at the Commonwealttate andterritory level were subject to review for
anti-competitive impact as part of the NCP reforms, as set out in8Bioxelow.

Box8.1: NCP Legislate Review Program

In 1995 all Australiagovernments agreed that legislation (including Acts, enactments, ordinar
and regulations) should not restrict competition unless it could be demonstrated that the ben
of the restriction to the community as a whole outwegghthe costs, and furthethat the
objectives of the legislatiorozild only be achieved by restricting competitidh.

Governments committed to review and, where appropriate, reform all legislation that restricte
competition by the year 2000.

Around 1,800 individual pieces of patially anticompetitive legislation were identified as part c
this process (which was later extendedtbe year2005).

Governments reviewed, and where appropriate, reformed, around 85 per cent of their nomin
legislation (and around 78 per cent'@fiorityQegislation)'*

These assessments were linked to the NCP payments from the CommonwealttSatéseand
Territories.

ThePanelhas heard that while much was achieviddough the regulatory reformmore remains to
be done.

While some restrigbns apply to particular industries and appear to support a small number of
producersthey may have perverse effects such as mandated ethanol usage in N8{Mch may

have pushed motorists towards highpriced premium fuelsAs anotherexample, liquoritensing

rules in Queenslanthat restrict packaged alcohol sales to holders of hotel kesappear to have
inducedmajor supermarketso buy hotel licewes, which has made it harder for smaller independent
stores to compete.

Regulatory restrictions cdimit the ability ofconsumers to exercise choice and the ability of
producers to respotito consumersThey can determingvho is in the market, what they can
produce, and evethe standard of the product or service they can provide.

18 See clause 5 of theompetition Principles AgreemerTthis was supported in submissions, for example by the Housing
Industry Association, page 13.

19 National Corpetition CounciR005,! 2 4 SaavY Sy 2F F2@SNYyYSyiaQ LINPINBaa Ay AYL]
Policy and related reformpage xi.
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Regulatory restrictions

Such regulations argenerally not contained in competition |&but rather in a multitude of
Commonwealthstate andterritory and local government laws and legislative instrumenkese
restrictions can take many forms, including the examples contained ii8.Bdelow.

Box 8.2: Examples of regulatory restrictions on competitin

Regulationwvhichrequiresimported cars to be modified to meet Australigpecific car design
standards, as these differ from those of the United States and the European Union, restrictin
scqpe for parallel imports and importation of secohdnd cars.

Restrictions on the parallel importation of commercial quantities of books by booksellers.

Concessional excise treatment of domestically produced ethanol while imported ethanol pay.
excise.

The displaying of discounted fuel prices on fuel retadlerice boards is specifically regulated in
New South Wales and South Australia.

A restricted number of taxi licences are issued ii8alies andTerritories, and competition from
hire carss mogly restricted.

Packaged liquor can be sold by hotels in regional Western Australia on Sunday, but not by
specialist packaged liquor stores.

Retail pharmacies can only be owned by pharmacists (whereas no such restrictions exist on
medical practices in Atralia, nor on pharmacies in the United Kingdom, the Netherlands,
Norway, Canada and the United States).

Restrictions on pharmacists administering vaccinations and reissuing prescriptions feeriong
conditions.

Genetically modified crops cannot be grownSouth Australia and Tasmania (but can be growr
all the other mainlanates).

The sale of fresh potatoes is restricted in Western Australia (but nowhere else in Australia).

Owner driver and independent contractors are subject to induspgcific egulation in Western
Australia, Victoria and New South Wales (but not otRates).

Compulsory worke@ompensation insurance and thighrty personal injury transport insurance
areonly available from government monopoly providers in sdfizes.

While generally intended to servether public policypurposegqe.g. health, safety, standards of
conduct, consumer protection), regulatory restrictions can nonethedels®rselyinfluence
competitiont for example, by creating barriers to entry, advantagiome businesses over others
or reducing incentives to compefg.

TheNational Competition CounciNCG@, which was tasked with assessithg progress of the review
processconsidesthat the legislation review program resulted inthaterial reduction in

20 Althoughsubsection 51(1) of th€ompetition and Geumer Act 2010rovides that all jurisdictions can exempt specific
conduct from competition laws by way of regulations or legislatidme Acts and Regulations that contain these
exemptions are listedonthe / / / Q& . 6S06aA (s

21 Business Council of Australia, Main Report, Exhibit 6, page 21.

22 See for example, OE@D14,How Can Competition Contribute to theZ® Commitment to Raise GDP by at Least,2%?
page2.
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Regulatory restrictions

unwarranted competition restrictior@but thatgovernment sefassessment as the basis of reform
had beendimiting®®

An independent and transparent process of assessment is more likely to hold all governments to
account.lt is important that there be massessment of the outcomes not just the processes
undertaken, and tis requires a more thorough assessment.

The NCP regulatory review process relied upon a generic, but limited, set of factors to assess public
interest. The elements to consider in thauplic interest will necessarily differ on a edsy-case basis

and a generic approach is understandalbieviding governments witindustryor

regulationspecific guidancenowevercanalso lead to a narrow approach being taken to the
assessment of puldiinterest.

Instead, an independent and transparent process of review can resallievel of public scrutiny
that ensures that a thorough examination of the public interest takes place.

The onus of proof in the NCP process washesewishing to mainain the restriction to
demonstrate that it continues tgervethe public interest. There is no evidence that this prodiice
poor outcomes.

In addition to national reform agendas like the NCP, and jurisdicatific reviews of pieces of
regulation, goverments can introduce processes to manage the stock and flow of regutateEm
time.?*

Clause 6 oftte Competition Principles Agreemer@RA requiresjurisdictions to review legislation
that restricts competitionactually or potentially, oncevery ten yars? However as the ACCC
submission noteghe impetus for reviewslowed considerabfipbnce thecompetitionpayments
ceased in 2006 gue2l).

While the Commonwealth and state and territory governments were signatories to theldca,
governmentsalsohave power to make rulethat canaffect competition.

23 National Competition Council 2005, G A 2y I £ / 2YLISGAGA 2y [/ 2dzyOAf 1 aasSaavysSyl
implementing the National Competition Policy and related reforms: J@dgexii.

24 Initsreport on NCP, the PC recommended that all Australian governments should ensure that they have in place
effective and independent arrangements for monitoring new and adeghlegislation. (Productivity Commission 2005,
Review of National Competition Policy Arrangemgpéagex (Recommendation9.2))

25 Council of Australian Governments 199mmpetition Principles Agreemgn
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Regulatory restrictions

Box8.3: Local government and regulatory restrictions

ThePC 2012 report on Performance Benchmarking of Australian Business Regulation: The F
Local Government as Reguldftdiscussed local govement regulation in some detail.

Local governmentsften have significant delegated power which extends beyfmthally making
local laws. In many instances, local governments develop -gegslationst including rules, local
government policies, codesyiglelines, conditions on permits, licences, leases or registrations
that can have a similar effect to local laws.

The PC found thaHo state government had provided comprehensive training or guidance on
to administer and enforce regulatiadi{page B)

While exercising its duties, loggdvernmentmay face conflicting roles, which may raise
competitive neutrality concerns. The PC noted specific exanptésding4écal governments can
be the providers of certain facilities, such as waste depots aravan parks, and regulate simila
facilitiesprovided by the private sectdipage 15)

The PC noted:

[Flor practical reasons it is frequently difficult to remove such conflicts without
significantly affecting the quality of serviceqt]ransparency, @nflict resolution and
probity requirements are needed to address the potential for these conflicting roles to
result in compromised decisiemaking.(page 15)

And concluded:

Since conditions that are applied through approvals and registrations are gs&n |
scrutiny than conditions contained in local laws, there is greater scope for these
conditions to impose direct or indirect costs on business and for competition to be
restricted without being subject to a public interest te§iage 16)

Since local geernmentrulescanaffect competition in much the same way as legislation or
regulation they should be made transparently and subject to the same scrutiny and regulatory
impact analysis as Commonwealth, state and territory laws.

26 Productivity Commission 201Rgerformance Benchmarking of Australian Business Regulation: The Role of Local
Government as Regulator
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Regulatory restctions

The Pane® view

The Natbnal Competition Policy (NCP) reforms substantially reduced the amount of
anti-competitive regulation. However, the regulation review process begun under the NCP hg
flagged and should be reinvigorated.

Regulations with an antiompetitive effect should beubject to a public benefit test and the nee
to demonstrate that no other way of achieving their purpose exists that is less dantaging
competition. Factors to consider in assessing net public benefit should be determined on a
caseby-case basis and noiarrowed to a specific set of indicators.

Maintaining a rigorous, transparent amtependentassessient ofwhether regulationservethe
public interest, with the onus on the party wishing to retain ssgmpetitive regulation, is
importantin ensuringhat the wellbeing of Australians is improved by changes in regulation.

The assessment shoulolcus onthe outcomesachieved and not on the processes undertaken.

All Australian jurisdictions now have in plaggulatory mpactanalysis procedures.

Intra-jurisdictional approaches vary in their guidance and application, and there is a specific process
for national reforms in the form of th€ouncil of Australian GovernmentS@AGgbest practice

regulation guide’ Principle4 of theCOAG Principles of BestaBtice Regulatioadoptsthe CPA
legislation review principle that legislation should not restrict competition unless it can be
demonstrated that:

a. the benefits of the restrictions to the community as a whole outweigh the ¢casid
b. the objectives of theegulation can only be achieved by restricting competition.
The Panel recognises thaggulatoryimpactanalysisisimportant for managing the flow atgulation

andconsiders that the impact on competition should be an important element for consideration
any regulatioamaking process.

The Pane® view

Regulatonimpactanalysisis an important part of policy development for neand amending
regulations. The CompetitiodRrinciples Agreemerest for regulatory restrictions on competition
(that legislaton should not restrict competition unless it can be demonstrated that the benefits
the restrictions to the community as a whole outweigh the costs, and the objectives of the
regulation can only be achieved by restricting competitismyuld be retaine@nd promoted as ar|
important part of the process, to ensutkat competitionpolicyis considered by all governments
on an ongoing basis.

Regulatory restrictions caaffect who can supply; what can be supplied; and when and where
supply can occuiVhileit is not practical for théanelto examine all existing regulatory restrictions
on competition, some of the broad categoriae detailedbelow. Thesareraised in submissions
and provide examples of key areas requiring a reinvigorated program of teguiaview.

27 Council of Astralian Governments 200C,0OAG best practice regulation guiGee also:
www.dpmc.gov.au/deregulation/obpr/proposal/coag_requirements/index.cfm
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Regulatory restrictions

Restricting where and
when supply can
occur

Restricting who can
supply

Restricting what can
be supplied

Product standards and
labelling

Professional licensing

andSandards Air service agreements

Liquor and gambling Agricultural marketing

. Retail trading hours
Parallel imports

Pharmacy

Intellectual property

Planning and zoning

Taxis
Private health
Media and insurance

broadcasting services

8.1 INTELLECTUAL PROPERTY

As discussed iRart 1, disruptive technologies are changing, and will continue to change, Au&ralia
competitive landscape. Technology is expanding the geographic boundaries of markets, digital
delivery of content is becoming more common and there is increasing integration of connected
technologies as global communication networks mature.

Disruptive technologies have also put intellectual property (IP) rights in the spotlight. While IP rights
can create incentives for innovation and the dissemination of ideas, they also have the potential to
restrict market entry by preventing access to technologies.

In light of technological changes and more general changes to the regulatory environmenthin whic
investment in creative effort takes place, it is appropriate teexamine Australi@ IP arrangements.
As the Chairman of the PC, Peter Harris, recently argued:

[TIhe nature of internetdriven change and related global dependence on softwWeased
sysems suggests each nation should consider closely how well it is served by current IP
systems, as these trends take héfd.

IP rights are a form of intangible property right granted to a creator for something new or original.
Like other legal property right$P rights exclude others from freely using IP (but the exclusive rights
can be traded or licensed to others).

IP rights exist in many forms including:

A patents (inventions and new processes);

A copyright (over literary, musical and artistic works) andsteged designs (designs applied to
articles such as clothing);

28 Harris, P 2014Crawford School of Public Policy, ANU: Competitioity?ahd Deregulation challenges andhoices
pages8.
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Regulatory restrictions

A trademarks (which distinguish the origin of products); and
A plant breeder rights?

There is no single IP Act; rather IP rights are secured by separate, specific statutory regimes. For
example there is thePatents Act 199€@or inventions, and theCopyright Act 1968 literary and
artistic creations?

The underlying rationale for IP rights is the promotion of new ideas and creations. Competitive
markets can fail to support an efficient levdlionovation because creations and ideas, once known,
can be copied at little cost.

Knowledge haublic goodrharacteristica that is, it is difficult to exclude others from using new
ideas and use by one person has little or no effect on the extewtigch it is available to others.
Thomas Jefferson said knowledge is like a candle: when one candle lights another it does not
diminish the light of the first candI&.

That is, it is more efficient to disseminate knowledge freely than to restrict its yis@drging for it.
But the public good characteristics of knowledge typically lead to uimkestment in research and
developmentt the returns to creators will be insufficient to provide incentives for efficient
investment in IP material.

IP regulationattempt to address thidftee rideproblem by legally granting exclusive use of the
protected right to the creator for a specified period.

By allowing firms to derive financial benefits from their inventions and creations (which provides an
incentive b innovate) and allowing other firms and individuals to use disclosed information about
new inventions (rather than it remaining secret), IP rights are important for competition and
follow-on inventions.

There are benefits to the community from reducingsteful duplication of research effort and
allowing others to build on existing ideas. As the PC notes:

The issuing of patents may improve efficiency and community welfare by increasing the
incentives for firms to innovate, which can in turn lead to newpriowved or less expensive
products. (pag€)

However, IP rights can deter competition and limit choice for consumers. IP rights can be used to
facilitate monopolistic or anticompetitive behaviour. This could, for example, manifest in owners of
IP rights eftacting excessive royalties from IP licences or placing unnecessary restrictions on
knowledge dissemination. This would have adverse kiooc&ffects for innovation. As The Australia
Institute says:

While strong IP rights may increase the incentive toipta the [knowledge] pool

(thereby generating positive externalities) they hamper the ability to take previously
generated knowledge out of the pool (giving rise to negative externalities). The design of
the rules is therefore important. (pages-29)

29 IP Australia 2014/\Vhat is IP
30 Productivity Commission 2018rade & Assistance Review 20112 Annual Report Series, page 66.

31 Letters from Thomas Jefferson to Isaac McPherson (August 13, 180t8)\Writings of Thomas Jeffers&26, 334,
(ALipscomb ed., 1904), cited in Stiglitz, J, 208 nomic Foundations of Intellectual Property Rijdbuke Law Journal,
Vol.57, page 1700.
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Regulatory restrictions

TheACCC claims that in the vast majority of cases the granting of an IP right will not raise significant
competition concerns:

[Rlights holders are entitled to legitimately acquire market power by developing a
superior product to their rivals, and pursuait the policy purpose of IP regulation, the
temporary market power from an IP right provides the very incentive to invest in the
production of new IP. Such innovation is also a key goal of competition law. In this
respect, IP and the competition law are the most part complementary, both being
directed towards improving economic welfardqGCC Submissiondgge59)

However, conflicts between the two policies might oclitinere IP owners are in a position to exert
substantial market power or engage in anbmpetitive conduct to seek to extend the scope of the
right beyond that intended by the IP stat@ACCGSubmission 1page 59)

The PC submits that the patent system (where not warranted to encourage innovation) can impose
costs on the community bynpeding competition, including via:

A the accrual offatent portfolio€x in some cases, firms that accrue patents conduct no
business other than asserting their patents against other firmaffectivelytaxingbther
firmsQnnovations via court cases; @n

A Wumulative innovatio@@ where innovation requires access to multiple patents, there are
higher costs to innovate because of the need to purchase those patents. The need to access
multiple patents can lead ttHold outQwhereby the owner of a patent lds out for a better
deal from a potential innovator, which can also discourage innovation. (page 29)

So it is a balancing act. As the ACCC puts it:

Theextentof any IP rights should balance: (i) on the one hand, the incentives for
innovation in the cration of IP; and (ii) on the other, the incentives that access to IP
material provides for efficient use of that IP and for innovation from such A&CC
Submission Ipage 58)

There is also the challenge of keeping the balance right in light of temiiynaihnd market changes.
For example, the widespread dissemination of material via the internet raises issues around
copyright and related rights in the global context. 3D printinghe ability to translate a digital file
into a physical objeat will alsopose challenges.

As noted by the Big Innovation Centre, an important change brought about by 3D printing is the low
cost and ease of reproducing physical objects. A single 3D printer will be able to copy different
products from existing designs that arasély and quickly shared over the internet. This means that

IP is likely to become the main method through which some manufacturing businesses can fund the
research, development and design of physical products. The Big Innovation Centre has said:

The disuption caused by 3D printing will put significant strains on government policy. By
removing barriers between the internet and the physical world, 3D printing will throw up
significant questions for intellectual property laws, for regulators and for cortipeti
authorities®

32 The Big Innovation @&e 2012, Three Dimensional Policy, Why Britain needs a policy framework for 3D grinting
page3.
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Regulatory restrictions

Is the BalanceYight?

CHOICE, like some other submitters, suggests that Australia has not gealdnrec€Yight between
the granting of IP rights and the promotion of competition. CHOICE suggests that the balance
currently favoursights holders rather than consumers:

[M]onopolies give rise [to] obvious and wkfiown problems that ultimately end up
impacting consumers. For this reason, limitations and exceptions apply to the monopoly
of intellectual property. CHOICE believes thatently, Australia has not achieved the

right balance in this regard.

Many companies operating in the entertainment industry (which obviously depends very
heavily on copyright) have leveraged the considerable advantage of monopoly rights to
insulate thenselves against the disruptive effects of technological change, in particular
from the internet. The persistence of territorial licensing arrangements (limiting the
distribution of content based on geographical regions) is testament to the ability of
industry to resist change. (pagd)

It is important that IP arrangements are technoleggutral, given the importance of innovation for
economic growth. A number of submissions argue that IP arrangements do not support innovation
because they are too technologypecific®

Mark Summerfield says:

The current provisions in the Patents Act and the CCA, intended to ensure that patents do
not unduly deter competition, or limit consumer choice, were not drafted with
arrangements such as patent pools, or the evolutibglobal technology standards, in

mind. (page 8)

The Australia Institute recommends a critical examination of patents on items such as software and
business methods (page 20). The ACCC also note$Rhragulation can become quickly obsolete as
the manne in which IP material is used chan@eiting the abandonment of the Optus TV Now
service as a casualty of Austr@8iaurrent copyright lawsACCC Submissiongbhge65)

However, determining the appropriat€xtenttf IP protection is complex (and fgmtially ever

changing). If IP rights provide higher rewards than needed to induce an invention, this will reduce the
invention@ net benefit to the community as a whole and result in a higher share of the benefits going
to the holder of the IP rights. tine case where there are no substitutes for the idea or invention, the
owner of the rights could also engage in monopolistic behaviour.

At issue is how closely tests for allocating IP rights are linkggutic benefit&Innovation could
occur withoutlP protection. There is also the issue of the period over which it is appropriate to
reward original creators of innovations.

A recent review of the literature undertaken by the PC found that incentives for innovation from the
IP system appeared to appiyply in a few sectord' One study by Hall and Harhoff, for example,
surveyed 210 recent studies and found that patents were effective in encouraging innovation in only
a few sectors pharmaceuticals, biotechnology, medical instruments and specialty cladsti

33 Australian Digital Alliance and Australiaibraries Copyright Committepage7 and GoogleAustralig page 8.
34 Productivity Commission 2018rade & Assistance Review 2017, Annual Reprt Series, page 90.
35 Hall, B and Harhoff, D 201R2ecent Research on the Economics of PajeNBER Working Paper Series.
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Regulatory restrictions

It is important that the extent of IP rights provided by IP regulations are reviewed regularly as part of
the legislation review mechanism. The extent of IP protection should be based on what is in the best
interest of Australians.

The interactionbetween IP rights and competition law

Currently, subsectioB1(3) of the CCA provides a limited exception from most of the competition law
prohibitions for certain types of transactions involving IP. The exception covers certain conditions in
licences or ssignments of IP rights in patents, registered designs, copyright, trademarks and circuit
layouts. The exception does not extend to the prohibitions relating to misuse of market power and
resale price maintenance.

Some submitters, including the PC (p&8¢ and the ACCC, argue that it is hard to justify the IP
exception. The ACCC says:

On theuseof intellectual property rights, the CCA should apply in the ordinary way. The
ACCC recommends that section 51(3) of the CCA should be repealed and that, & gener
there is no reason to treat intellectual property any differently to other services in
relation to access. (AC&ibmission 1, page 58)

In a recent submission to the Australian Law Reform Commission (ALRC) Inquiry into Copyright and
Digital Economy, tn ACCC also argued that it is important that the rights created through IP laws
should be subject to competition laws to ensure they are-pompetitive rather than

anti-competitive in effect or purpos¥.

The ACCC pointed to the digital environment pringchew ways of creating, using and distributing
copyright materials with commensurate opportunities to improve efficiency and welfare. However,
copyright materials are increasingly used as intermediate inputs and this increases the potential for
copyrightto have anticompetitive effects. Solutions that are capable of addressing new market
failures in digital environments (including potentially new forms of collective licensing or copyright
exchanges) may also raise competition concerns.

The ACCC also matthat in other jurisdictions, such as the US, IP rights are subject to the same
competition laws as all other property rights. And in these jurisdictions there has not been an erosion
of IP rights for creators, nor any apparent impact on the incentigethke production of copyright
material®’

The Australian Recording Industry Association Ltd, however, has a contrary view:

The idea that there is no need for the s 51(3) exemption because IP should be treated like
any other form of property is simplistand misleadingThe exemptions unders1(3)

serve partly as a safety net where broadly defined prohibitions under the Competition

and Consumer Act would otherwise be too-faaching. The cartel prohibitions, the
prohibition against anticompetitive agregents under s 45 and the prohibition against
exclusive dealing under s 47 are all broadly defined and can easily catch conduct that is
efficiency enhancing (there is no rule of reason defence inrdlies. The exemptions

under s51(3) are important becaesthey avoid liability where IP licensing conditions are
efficiency enhancing. (page 4)

36 ACCC 2012 CCC submission to the ALRC Copyright and the Digital Economy IssuesagepE2.
37 ACCC 2012CCC submission to the ALRC Copyright and the Digitedrig Issues Papgpage 5.
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Regulatory restrictions

The interaction between IP rights and competition law has been reviewed numerous times, including
by Hilmer, the NCC and by the Intellectual Property and Competiggie® Committee (known as

the Ergas Committee). Each of these reviews recommended amendments to the exception for IP
licenses and assignments (Bo#)8.

The Ergas Committee considered that IP rights were sufficiently different from other property rights
and assets to warrant special treatment under the (th@ndde Practices Act 19T#PA). However,

the existing IP exceptions under subsecttdi{3) wereBeriously flawegas the extent and breadth

of the exemptions are unclear, and may well be evsyadipagell). The Committee was of the

view that the:

[Elxemptions do not provide an appropriate balance between the needs of the
intellectual property system and the wider goals of competition policy. (ddge

The then Government accepted the Commit@escommendation to rewrite subsectiobil(3) to
allow the application of altompetitive provisions of the TPA to IP arrangements that result in a
substantial lessening of competitidiiHowever, no change has been made to the legislation.

A recent House ofdpresentatives Standing Committee on Infrastructure and Communications
report into pricing of information technology recommended the repeal of subse&iqf) of the
CCA® The ALR@ Copyright and Digital Economy Final Report also stated that the refpeal o
subsectiorb1(3) of the CCA should be considef&d.

38 Productivity Commission 200Beview of National Competition Policy Refoyipage 284.

39 House of Representatives Standing Committee on Irmnatire and Communications, 2018 What Cost? IT pricing
and the Australia Tapage Xiii.

40 Australian Law Reform @onission 2014Copyright and the Digital Economy Final Reppages 74 and 196.
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Box 84 Reviews of IP and competition law

Hilmer reviewed the exceptions for IP rights under the tiieade Practices Act 197Milmer
stated that it was not apparent that the exception met the relevpalicy goal, nor had the
Committee been presented with any persuasive arguments as to why IP licensing and assigi
should receive protection beyond the authorisation process. The report concluded that it:

[Saw force in arguments to reform the currearrangements, including the possible
removal of the current exemption and allowing all such matters to be scrutinised
through the authorisation process. Nevertheless, it was not in a position to make exper
recommendations on the matter and recommendstithe current exemption be
examined by relevant officials, in consultation with interested grotips.

In 1999 the NCC reviewed subsectii{3) of the TPAs part of the Commonweal@ review of
legislation that restricted competition under the CompetitiBrinciples Agreemerit. The NCC
concluded that only in rare cases do producers using IP have sufficient market power to ena
them to substantially lessen competition in the markets in which they compete. It recommenc
that:

A the exemption in subsectiobl(3) be retained, but amended so that it no longer exemptec
horizontal arrangements or price and quantity restrictions; and

A the ACCC formulate guidelines on the scope of the exemption, and the application bf P¢
to dealings in intellectual property Iigs.

The interaction between IP rights and competition policy was also reviewed by the Intellectu:
Property and Competition Review Committee (known as the Ergas Committee) if*ZD00.
subsection 51(3) of the TPA, the Ergas Committee recommended thight® continue to be
accorded distinctive treatment under the TPA and this should be achieved by:

A amendingsubparagraph 51(1)(a)(i) of the TPAisball the relevant intellectual property
statutes, that isdn Act relating to patents, trademarks, dessgoopyright, circuit layouts anc
plant breede® right€)

A repealing subsectiof1(3) and related provisions in the TPA;

A inserting an amended subsection 51(3) and related provisions into the TPA to ensure th
conditions in a contract, arrangement or und&nding related to the subject matter of
intellectual property statute did not contravene Part IV or section 4D of tha Aabless
those conditions were likely to result in a substantial lessening of competition; and

A the ACCC issue guidelines to pro\sdéicient direction to IP right owners, clarifying the
types of behaviour likely to result in a breach of the then @R#ovisions. Provisions should
exist within the guidelines for parties to seek a written clearance from the ACCC.

IP rights, like ajproperty rights, can potentially be used in a manner that harms competition. The
Panel considers that it is appropriate that commercial transactions involving IP rights, including the
transfer and licensing of such rights, be subject to the CCA, in the s&nner as transaction

involving other property and assets

41 Report by the National Competition Policy Review 19@8jonal Competition Poligypagel51.
42 National Competition Council 1998¢view of Sections 51(2) abti(3) of the Trade Practices Act 1974, Final Report

43 Intellectual Property and Competition Review Committee 2608iew of intellectual property legislation under the
Competition Principles AgreemehRinal Report
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Accordingly, the Panel considers that the IP licensing exception in subsection 51(3) of the CCA should
be repealed. As is the case with other vertical supply arrangements, however, IP liskoaksbe

exempt from the cartel provisions of the CCA. This means that IP licenses and assignments will only
contravene the competition law if they have the purpose, or would have or be likely to have the

effect, of substantially lessening competition.

As noted by the ACCC, IP licensing or assignment arrangements that are at risk of breaching Part IV of
the CCA, but which are likely to produce offsetting public benefits, can be granted an exemption
from the CCA through the usual notification or authorisatprocesse$!

IP and international trade agreements

For individual countries, the optimal design and level of IP rights depends on the extent to which
they are net importers or exporters of different forms of IP. Australia is a net importer'd¥\iRh

trade and commerceelated aspects of IP crossing national borders, IP has been the subject of
international treaties. Frameworks influencing Australian IP law and trade and commerce in IP both
within Australia and internationally, include:

A the Agreement a TradeRelated Aspects of Intellectual Property Rights;
A treaties administered by the World Intellectual Property Organization;

A other dedicated IP agreements falling outside the World Intellectual Property Organi@ation
framework; and

A IP provisions incluetl as part of bilateral and regional trade agreemefits.

As a net importer of IP, and likely to remain so, our ability to access IP protected by rights granted in
other countries will be important to ensure that Australia can reap the benefits of the Higita
economy. That said, it is also important that commitments regarding the extent of IP protection in
Australia are based on the best interests of Australians and these should be established through an
independent cosbenefit analysis.

The ACCQ\CCC Suhssion 1page 65), the PC (page 28) and The Australia Institute (page 20) argue
that caution should be exercised when entering international treaties or agreements that include IP
provisions. As the PC notes, the proposed Tasific Partnership Agreemebetween Australia

and various other countries including the US, as well as other proposed international agreements
such as the Transatlantic Trade and Investment Partnership are specifically considering intellectual
property issues(page 28)

The PC gygests that Australia has likely incurred net costs from the inclusion of some IP provisions in
trade agreements, pointing to analysis of extensions in the duration of copyright protection required
by the AustralidUnited States Free Trade Agreement whitiposed net costs on Australia through
increased royalty payment§ As Australia is, and will continue to be, a net importer of IP, these costs
are potentially significant.

44 ACCC 20122 CCC submission to the ALRC Copyright and the Digital Economy Issuegagesr
45 Productivity Commission 2018rade & Assistance Review 2a17, page 77.

46 Productivity Commission 2018rade & Assistance Review 2a12, page78.

47 Productivity Commission 201Bjlateral and Regional Trade Agreements
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It is important that trade negotiations be based on an understanding of the anstdenefits to
Australia of proposed IP provisions. This should be undertaken in an independent and transparent
way and prior to negotiations being concluded.

The Pane® view

Given the influence that Austraf@lP rights can have on facilitating (dniliting) innovation,
competition and trade, the Panel considers that the IP system should be designed to operate
the best interests of Australians.

Determining the appropriatextentof IP protection is complex. Given the complexity of the iss
there is a case for conducting an independent framewsiske review of IP. The review should
look at competition policy issues, new developments in technology and markets and internat
trade agreements.

In the majority of cases the granting of an Ifhtig unlikely to raise significant competition
concerns. That said, IP rights, like all property rights camsbdin a manner that harms
competition. It is therefore appropriate that the use of IP rights be subject to the CCA.

Independent and transparg analysis of the costs and benefits to Australia of any proposed IR
provisions in trade negotiations should be undertaken to inform international trade negotiatio

8.2 PARALLEL IMPORTS

An overseas manufacturer of goods can supply goods to differemiodigirs in different countries,
license the manufacture of goods to different manufacturers in different countries, or do both. The
effect of the supply or licensing arrangements may be that the goods, all of which are genuine, are
available for purchasm different countries (including Australia) at different prices.

Parallel importing refers to the importation into Australia of genuine goods by someone other than
the licensed or authorised distributor or manufacturer in Austrélia.

Parallel imports mvide an alternative source of supply which promotes competition and can provide
consumers with products at lower prices. As such, parallel import restrictions are similar to other
import restrictions (such as tariffs) in that they benefit local suppligrshielding them from
international competition.

Parallel imports of goods that are protected by certain forms of IP are currently restricted by
legislation. For example, parallel importation of some copyright products, including books, is
restricted under the Copyright Act 196% This can be to the detriment of Australian consumers:

Such restrictions effectively provide an import monopoly to the domestic distributor and
protect owners of the local IP rights from competition. The restrictions may aldadena
copyright owners to practice international price discrimination to the detriment of
Australian consumers. (ACS@bmission lpage 60)

48 Productivity Commission 201Economic Structure and Performance of the Australian Retall Ingdpaigel60.

49 ACCC, paggl. The Copyright Act grants copyright holders the right to restrict parallel imports, extending copyright
protection into the sphere of distribution.
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The ACCC also notes that, under Tnade Marks Act995 it appears that trade mark owners are
able to prevent pardl imports of trade marked goods into Australia by limiting trade mark licences
to specific territories®

Australid@ parallel import restrictions have been reviewed many times over the past few decades
(Box 85). Most reviews recommend that parallel ion restrictions be removed: General
prohibitions regarding parallel imports were removed for sound recordings in 1998 and computer
software in 2003. The general prohibition against parallel importing continues to apply to literary
works (other than booRs dramatic, musical and artistic works, broadcasts and cinematographic
films. There is a separate regime for books that allows limited parallel importztion.

The ACCC states that it Hensistently held the view that parallel importation restrictionga(
legislation) extend rights to copyright owners beyond what is hecessary to addessdingbn
the creation of IBand considers that there is no further economic reason to justify a blanket
legislative restriction on parallel importACCC Subssion 1page 62)

The International Bar Association says:

The dramatic changes to Australian consurftail shopping practices over the past
few years, especially through their 4ine purchases, has called into question, among
other things, existing pallel trade policies, both with respect to copyright and trade

mark legal regimes. (pad®)

The Australian National Retailers Association argues that the restrictions are another example of
Wutdated regulations that distort competition amongst retail&sage 18), particularly the

remaining restrictions on books and some clothing items that feature images. g @lso said
parallel importation restriction&tre effectively an anachronism of a pre digital @fjeage 2)

Using the example of books, tiaustralian National Retailers Association says that the increased use
of technology and shifting book purchase practices mean that the parallel import restriction is easily
circumvented by international competitors, making it difficult for domestic bomiest to compete.
According to the Australian National Retailers Associatibnaks are largely imported from

overseas distributors (such as Amazon) and not covered by this restriction. Online stores that directly
ship books from overseas warehouses totoowers, such as Fishpond, can circumvent the restriction
because the sale occurs overseas and not in Australia, even though the customer is located here
(pagel9).

There is some support in submissions for moving to the New Zealand position where &llioestr
on parallel imports caused by statute have been abolisfied.

50 ACCC Submission 1, page 61 provides details on two recent 8pset®, Leisure Pty Ltd v PAlVarehouse
International Pty Ltéind Pauf Retail Pty Ltd v Lonsdale Australia Ltd

51 For example, the Review of Inettual Property Legislation under the Competition Principles Agreement 2000 (the

Ergas Committee) recommended the repeal of the parallel importation provisions @dhgright Act 1968n 2009,

GKS t/ NBO2YYSYyRSR (KI ( tltiamadh bdoks helrepealed.d: NI £ £ St A YLER2 NI NBaidN
52 ACCC Submission 1, page 62.
53 Professor Allan Fels, patjé.
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Box 85: Examples of recent reviews of Austra@aparallel import restrictions

A PC inquiry into provisions of ti@opyright Act 1968hat restrict the parallel importation of
books fouml that the restrictions impose a private implicit tax on Australian consumers which
used largely to subsidise foreign copyright holdférs.

A Price comparisons found that, in 2008, a selection of around 350 trade books sold in
Australia were on averageéder cent more expensive than editions sold in the US (after
accounting for the effects of GST). In many cases, the price difference was greater tha
50 per cent>®

The PC also found that parallel import restrictions poorly target cultural externaliteesnaich of
the assistance provided by the restrictions does not promote Australidhored work. PC
estimates suggest that the additional income flowing overseas is around 1.5 times that retair
local copyright holders. The PC recommended that Aua®gadiarallel import restrictions on book:
be repealed and (because of the significant adjustment costs for book producers) that the re|
take effect three years after the announcement of the policy change.

A PC inquiry into the Australian Retail IndyEtfound that international price discrimination is
being practised against some Australian retailers, to the detriment of Australian consumers.
PC stated that some Australian retailers have the option of altering their supply arrangement
either byputting pressure on existing international suppliers and distributors or else changing
supply channels.

The PC recommended a review of the parallel import restrictions which prevent retailers fron
importing and selling clothing or other goods whichledy decorative graphic images sold with
the copyright owne® permission in another market.

The House of Representatives Standing Committee on Infrastructure and Communications Ii
into IT Pricing recommended that the parallel importation restoicsi still found in theCopyright
Act 1968be lifted, and that the parallel importation defence in tlieade Marks Act995be
reviewsgd and broadened to ensure that it is effective in allowing the importation of genuine
goods:

The PQ@ report on Australi@ Automotive Manufacturing Industry recommends progressively
relaxing the restrictions on the importation of secehdnd passenger and light commercial
vehicles (not to commence before 2018) and that the new arrangements be preceded by a
regulatory comphknce framework that includes measures to provide appropriate levels of
community safety, environmental performance and consumer protection.

54 Productivity Commission 2008gstrictions on the Parallel Importation of BadResearch Repgipage XXI.
55 Productivity Commission 2008gstrictions on the Parallel Importation of Books, Research Rpage XVIII.

56 Productivity Commission 201Economic Structure and Performance of the Australian Retail Industry, Inquiry.Report

57 Productivity Commission 201Economic Structure and Performance of the Australian Retail Industry, Inquiry,Report

page XL.

58 House of Representatives Standing Committee on Infrastructure and Communications, At what cost? IT pribimg and

Australia tax, pages xiiii.
59 Productivity Commission 2014,dza &t NI £ A | Q& | dzi2 VY2 (A @S al ypageB20( dzNA y 3
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Regulatory restrictions

Other submitters do not support removing the remaining restrictions on parallel importation, noting
that busines models for copyright indtrses are generally focesl on digital rather than hard copy
goods, and there are few remaining restrictions on parallel importation in Australian copyright law. It
is argued that, where restrictions remain, they serve sounitpabjective$’

Concerns are raised in submissions about parallel imports on health and safety grounds and the
impact on the environment. For example:

A the Australian Motor Industry Federation raises concerns about lifting restrictions on the large
scale mportation of seconehand passenger vehicles into Australidit is surely
acknowledged that the risk to consumers can be much higher through potentialigtantard
machinery entering the country than the likely risk of harm for a book, a DVD, or autamp

game&page 10);

A the Federal Chamber of Automotive Industries states tHa importation of seconéhand
vehicles is inconsistent with government policy objectives in other areas such as road safety
and the environmer® The Federal Chamber of Autotive Industries also ha$erious
reservations about the governme@tresourcing capacity to adequately police, at the time of
importation and subsequently, the safety of used vehicles including compliance with the
standards that applied when the vehiclesgvbuilt and the continued compliance with such
standards following any modifications or refa{page3)

Other concerns include:
A counterfeits being mixed with parallel imports;

A consumer protection concerns where the packaging of the local and impooedsgare
similar but there is a difference in quality or performanaad

A impacts on local distributors (such as warranty issues and recalled products). For example,
consumers of parallel imports may seek a repair or replacement under warranty from the
licensed distributor in Australi#.

Some stakeholders note that they service or repair products they did not sell because they do not
want to risk compromising the reputation of their product or brand.

Consumer education and information disclosure are imgairin ensuring that consumers are aware

of the product they are buying, their warranty rights and their ability to seek a refund when

purchasing products from overseas traders. Consumers, when they purchase products online from an
offshore supplier, are gighing up the risks associated with not being subject to the same warranties
and rights to refund their purchase against the higher priced domestic product (with the warranty

and servicing features). As argued by the PC:

In effect, by purchasing the lowgriced product online from an offshore supplier,
consumers have opted té&elf insuréagainst the potential risk of product failure or
defects®

60 Australian Copyright @micil, page5.

61 For example, Australian Food and Grocery Council, page 22, Brewers Association of Australia and New Zealand Inc,
pages4-5, ACCI, page 20, the Federal Chamber of Automotive Industries, page 3.

62 Productivity Commission 201fEconomic Structure and Performance of the Australian Retail Indpagg130.
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The Panel expects that the market will respond to concerns around parallel imports, including
through maling consumers aware of what products they are buying (so consumers are not being
misled and/or brands damaged if consumers buy goods without realising that they are parallel
imports).

The threat of consumers becoming dissatisfied with particular produaigoa brands is also likely to
motivate international suppliers to rethink their regional arrangements.

Box8.6 describes a dispute betweehlLDland Nestle Australia relating to parallel imports.

Box 86: ALDR imports of Nescafe coffee

In a 2005 notifiation to the ACCC, Nestle Australia raised the iss¢ Dfselling Nescafe brande
instant coffee in its stores sourced from overseas suppfieté.Dihad previously supplied the
locally sourced NescafBlend 48 which was its highest selling instamaffee, but submitted that
it resorted to import sourcing as a result of uncompetitive local prices and supply difficulties.

The imported coffee did not have the same formulation and taste as instant coffee supplied t
Nestle Australia. Nestle Australiabsuitted that consumers may be misled and/or may form
negative views about Nestle Austra&igroducts as a result of drinking the imported coffee.

ALDIhad taken steps, including-store posters, shelf labels, and stickers on the coffee jars, to
alert cusomers to the fact that the imported Nestiatinalbr \Elassi€blends were different to
the locally sourced NescafBlend 4&product. ALDlalso provided a satisfaction guarantee.

However, Nestle Australia submitted that this disclosure was inadedoaddress its concerns
and it proposed to cease supply of all of its productat®iunlessALDImade further disclosures
as prescribed by Nestle Australia and published corrective advertisements.

The ACCC concluded thEtD® disclosure was adequatepting thatALDWwas selling genuine
Nescafe products manufactured by a Nestle subsidiary.

Having regard to internal Nestle Australia documents it obtained, the ACCC concluded that ¢
substantial purpose of Nestle Austr&iaonduct was to lessen compé&in generated byALD®
supply of imported Nescafe products, and lessen the likelihood of other supermarkets import
Nescafe products, both of which would place downward pressure on prices.

A number of submissions suggest there is a need to reviewetin@ining restrictions on parallel
imports.

A The BCA lists regulation requiring imported cars to be modified to meet Austsglegific car
design standards as well as restrictions on the parallel importation of commercial quantities of
books by booksedrs as warranting review in any future Legislative Review ProgB@s (

Main Reportpage 21)

A The Intellectual Property Committee of the Law Council of Australia submits that, in light of
several significant decisions by the courts, it has become diffaltlvise clients on what is,
or is not, a legitimate parallel import. It argues that a comprehensive examination of the
parallel importation of trade marked goods should be undertaken to determine the costs and
benefits of permitting (or not permittingparallel imports into Australia. (page 2)

63 Nestle Australia Limited Notificationt N31488
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A The Australian Chamber of Commerce and Industry recommends a review of the enforcement
requirements associated with parallel importing, noting the relative simplicity of parallel
importation of products such as bks compared with the nuances in formulation that occur
across the global market for processed food and formulated cherhiase products.

(pages20-21)

The Pane® view

Parallel import restrictions are similar to other import restrictions (such adsaiif that they
benefit local producers by shielding them from international competition. They are effectively
implicit tax on Australian consumers and businesses. The Panel notes that the impact of cha
technology means that these restrictions an®re easily circumvented.

The removal of parallel importation restrictions would promote competition and potentially lo
prices of many consumer goods, while the concerns raised about parallel imports (such as
consumer safety, counterfeit products amhdequate enforcement) could be addressed directl
through regulatory and compliance frameworks and consumer education campaigns.

8.3 PLANNING AND ZONING

Land can be used for a variety of purposes including residential, industrial, commercial and
conservatim, which can include national parks. However, the unfettered market may not deliver an
outcome across these various uses that is considered optimal for society as a whole, so governments
allocate land to particular uses through planning, zoning and dexwsop assessment.

While submissions note that planning processes are necessary to ensure that the community is given
an opportunity to have input into relevant developments (including the Queensland Law Society at
page 3), the operation of planning systea@ create barriers to entry, diversification or expansion,
including through limiting the number, size, operating model and mix of businesses. This has the
effect of reducing the responsiveness of suppliers to the needs of consumers.

Restrictions on copetition can arise from:

A excessive and complex zoning;

A taking inappropriate account of impacts on established businesses when considering new
competitor proposals; and

A enabling incumbent objectors to delay new developments.

Planning has been reviewed a nber of times, as set out in Box78.
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Box 87: Planning reviews
NCP assessments

In the 2003 assessment of the NCP the NCC noted that governments are broadly responsibl
balancing objectives in developing planning schemes that are in the public intérest

Where legislative restrictions reflect the principles below, the NCC assessed the jurisdiction i
having met its CPA obligatians

A planning processes minimise opportunities for existing businesses to prevent or delay
participation by new competitors; and

A jurisdictions have considered and, where appropriate, provided for competition between
government and private providers in planning approval processes.

All States except New South Wales and Western Australia were assessed as having met the
obligations n 2003.

By 2005 Western Australia was the only State that had not completed the reform ativity.

ACCC grocery inquiry

The 2008 ACCC inquiry into the competitiveness of retail prices for standard groceries found
planning and zoning laws act as a lparto the establishment of new supermarkets and little
regard is had to competition issues in considering zoning or planning profdsals.

The report noted that independent supermarkets were particularly concerned with impedimel
to new developments givethe difficulties they have in obtaining access to existing sites. The
ACCC received evidence of incumbent supermarkets using planning consultation and object
processes tdgamethe planning system to delay or prevent potential competitors enteringlioc
areas’’

PC inquiry into the Australian retail industry

The P@ 2011 inquiry report on the economic structure and performance of the Australian ret
industry found that planning and zoning regulations w@mplex, excessively prescriptive and
often anti-competitived®

Included in the P@ recommendations was that:

A date, territory and local governments should (where responsible) broaden business zon
and significantly reduce prescriptive planning requirements to allow the location of all re
forY a Ay SEA&GAY3 o6dzarySaa 12ySa G2 Sys
(Recommendation 8.1);

A governments should not consider the viability of existing businesses at any stage of plat
rezoning or development assessment processesabtgof possible future retail locations o

64 National Competition Council 2003, 4 SaavYSy i 2F 3JI2@0SNYyVYSydaQ LINRPINBaa

Policy anl related reforms: Volume two Legislation review and reforypage 10.2.

65 National Competition Council 280 24 SaavYSy i 2F JI2@0SNYyVYSyidaQ LINRPINBaa

Pdicy and related reformgpage #.39.
66 ACCQO008,Report of the ACCC inquiry into the competitiveness of retail prices for standard grpagexix.
67 ACCC 200&eport of the ACCC inquiry into the competitiveness of retail prices for standard grpageexixand 194

68 Productivity Commission, 201dquiry Report: Economic Structure and Performance of the Australian Retall Industry

AY AYLI

AY AYLI

page XIVandtheseA Yy RAy3a 6SNBE ol aSR 2y GKS t NP R dzORekedrihiR&port 2 YY A & 4 A 2

into Planning, Zoning and Development Assessments
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existing activity centre viability (but not specific businesses) should only be considered ¢
strategic plan preparation or major review not for site specific rezoning or individual
development applicationfRecommendation 8.2); and

A state, territory and local governments should facilitate morecdsight development
processes to reduce business uncertainty and remove the scope for gaming by compe
(Recommendation 8.3).

PC study on relative costs of daj business in Australia

The P@ 2014Relative Costs of Doing Business in Australia: Retail Trade Interim IBReked: at
progresssince its 2011 report and suggested there are some signs of partial progress on plar
and zoning in some jurisdictionsith Victoria leading the wa$’.

Planning and zoning issues are raised in a number of submissions. While the range of issues is broad
and cast in different ways, there is clear dissatisfaction with the current arrangements from almost
all who raised plannig and zoning.

Submissions suggest land use restrictions can pose considerable barriers to effective competition by
constraining the supply of urban land, concentrating market power, and creating barriers to entry for
new businesse¥.

Inflexible restrictims placed on retailers in relation to land use restrictions and costly approval
procedures are also given as examples of barriers to business entry and exgafsiisrissue is
particularly relevant for emerging providers in the sharing economy.

ALDIsuggests its expansion has been considerably slower than planned due to regulatory constraints
and says that rigid and overpyrescriptive land use planning and zoning rules have resulted in a
chronic shortage of suitably zoned land for small format supermaikemany builup areas. It goes

on to state:

More so than any other country in which it does businéddDlhas found the challenge of
securing appropriate property holdings in Australia the single most significant brake on its
expansion. (page 4)

Given planning regulation can restrict the number and use of retail sites, it can confer significant
negotiating power on established landlords and restrict commercial opportunities for others. It is

69 The Productivi @ / 2 Y Y Redafvd Royt<xa Doing Business in Australia: Retail Trade Interim 2634t notes, at
page 93, that in 2013 the Victorian Government uridek reforms aimed at improving business zones and permissible
uses. It was announced that the prevailing five business zones were to be condensed into two broader commercial
zones. The reform was to have the effect of increasing permissible uses wighrones, thereby bypassing the need
for often lengthy (and costly) rezoning processes. Benefits of the reform included: more mixed uses and diversity within
employment precincts; making the property sector more responsive to changes in demand for balsmess
types/models; and removing planning barriers to investment.

70 For example, th&rban Devalpment Institute of Australia, pag& notedthe new residential zones currently being
introduced in Melbourne as part of the Victorian Governnm@miletropditan Planning Strategy will place a mandatory
limit of two dwellings per lot for at least §fker centof residential areas in Melbourne. This policy has the potential to
lock large quantities of valuable urban land into an extremely limited range of aiséss characteristic of planning
systems throughout Australia.

71 For example, théustralian Retailers Association, page
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suggested that removing unnecessary constraints on plaramgzoning regulation would help new
development and increase competition in the marketplate.

The lack of an economic objective in relation to planning is another issue raised in submissions. One
submission states thaglanning is not an area of govermmt activity with clear, simple goals (other

than motherhood statements abodBuilding better communitie@nd the like), and this leaves it

ripe for capture by special intere s

It is important that the competitive impacts of planning and zoninguarderstood and considered
by local planning authorities. It is recommended that competition analysis be incorporated into
planning decisions in a manner that considers the benefits to consumers from competition.

Box 88: Planning restrictions on child car

In some areas, particularly regional centres, there can be an unmet need for child care. The
Australian Bureau of Statistics noted that in 2008:

[Plarents of 89,000 children agedl® indicated that they currently had an unmet need
for formalchiidcarek h¥ GKS ydpZnnn OKAf RNBY gAGK
one-third (30,000) had parents who had applied for a child care place. However, for
around 55% (17,000) of these children, a place was not available.

As well as necessary requirements in r@atio employee training and occupational health and
safety, childcare centres are often subject to strict planning and zoning requiremefus
example, maximum capacity, building design and appearance, and parking requirements.

The PC also recently founduncil requirements relating to:

[T]he use of energy efficient appliances; the depth of sandpits; noise levels inside the
servicd O0dzAf RAy3JIaT GKS fl&2dzi 'yR (GéLsS 27

While some physical environment restrictions on childcare centres magtessary for health
and safety reasons, planning and zoning requirements prescribed by councils apply in additi
the physical environment requirements prescribed under the Education and Care Services N
Regulations which apply to all centresAostralia and cover important requirements such as
safety, fencing, facilities and space requiremefits.

A number of governments have recognised the current problems presented by planning but they
tend to be seen through the prism of deregulation, Htegpe and economic development more

72 NSW Business Chamber, page

73 Wills-Johnson, N, page 1.

74 Australian Bureau of Statistics 20125t No. 4102.0

75 Productivity Commission, 201zhildcare and Early Childhood Learning Draft Rgpage 318.

76 On 9 December 2011he former Ministerial Council for Education, Early Childhood Development and Youth Affairs
made the Education and Care Services National Regulations under sections 301 and 324 of the Education and Care
Services National Law as applied by the law of the statelgerritories. The current Regulations came into effect on
1 September 2013 in all states and territories except Western Australia, wheretimesnencedn 31 December 2013.
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broadly. For a number of incoming governments, reform of planning laws has been a pfibuty
none of them appears to have focused on competition as a defined goal.

While governments talk of economic objectives in a breadse, such as employment and
stimulating housing construction, these are still seen from an urban pl@&umwpoint and focus
onland use, zoning, streamlining of appeals and more standardisation of planning frameworks.

The Pane® view

Effective econorit objectives and proper consideration of competition are lacking from planni
and zoning legislation and therefore processes. Planning and zoning requirements are a sigt
source of barriers to entry, particularly in the retail sector. They areatsdy complex, geared
towards very local issues and can place undue weight on the impact on incumbents. This is
producing poor outcomes for consumers.

8.4 FERVICEB PROFESSIONACENSING ANEYANDARDS

Licensing capromote importantpublic policy aimswgeh as quality, safety and consumer protection.
For exampleregulations governing the accreditation of health professionals are a means of assuring
service quality does not fall below minimum acceptable standards.

However, licensing can also restrict wten provide services in the marketpla&aich restrictions
can prevent new and innovative businesses from entettiegnarket and limit the scopef existing
businesse$o evolve and innovae. As a resultservice providersan becomdess responsive to
consumer demand.

Industry Issues raised submissions

Medical profession  Admission requirements of medical colleges, and the unwillingness of the
accreditation body to accredit new specialti€s.

If medical specialist colleges dutly restrict entry to ther professions, thikiasthe
effect oflessening competiion.”

The use of nurse practitioners to perform a range of functions formerly restricte:
medical practitioners has enabled the delivery of some health services at lower
without increased rik to patients‘.?'0

Building trade While supporting the need for a degree of licensing, the indﬁ%tnyted that this
constrains the marke ability to provide services and should only be used where
the benefits outweigh the costs and where the objectivésegulation can only be
achieved by restricting competition.

77C2NJ SEFYLX S +#A002NAFQa Wty T2 HiexnitHappshdadleprintior glaBing SNy | dzi i
NEFT2NYVQE {2dziK ! dZATINI 6 NAAENWRFI P2 Y AY wOFuddEbEe PKMingt YR v dzSSy
and Other Legislation Amendment (SOPLA) Act.2012

78 Spier Consulting Submission 1, paty&s

79 National Seniors Australia, page 20.

80 National Seniorgustralia, page 20.

81 Housing Industry Associatippages 1213.

Part 3t Competition Policy Paged7



Regulatory retrictions

Legal profession

Dental practitioners

Competition is limited by aspects thfe selfregulatory regime.

Examples were provided of restrictions on the ability of law schools to offer
curricula that do®Rinclude 1 core subjects, anftate law societies both setting
requirements forand providingtraining and profssional development

Concerns regarding transparency, pricing andsgfilation were also raisedt was
suggested that either setegulation by Bw Societies and Legal Services
Commissioners should be abolished and moved to a completely independent
authority or a new superegulatory function should be assumed by an existing
ombudsman.The need for a cordinated link between governments, indepente
regulators, the business community and consumers to encourage the legal
profession to become more competitive and affordable was highlighted.

Inconsistencies and anomalies that can result from professional restrictions
highighted in submissiongor example registered dental practitioners are require
to observe advertising guidelines but private health insurers, where they are
owner/operators of dental clinics, are not bound by the same requirem%”hts.

IPAR® submissin drawsthe Pane® attention to its new licensing framewdPlas outlined in

Box8.9

82 For exampleGriggs Land Nielsend, pages-2.
83 For exampleEgalex Underwritingty Ltd, page 6.
84 The Australian Dental Assation Ing pagel8.

85 PricewaterhouseCoopers 2012 best practice approach to desigg and reviewing licensing schemedndependent
Pricing and Regulatory Tribunal
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Box8.9: IPARR Licensing Framework

IPART has examid®SW licences and identified those where reform would produce the great
reduction in regulatory burden for bustss and the community. As part of this review
PricewaterhouseCoopergas engaged by IPART to develop a conceptual framework for licenc
design.

Application of the licensing framework can ensure that licensing regimes only restrict compel
where it canbe demonstrated thaticencing igthe bestmeans ofachievng policy objectives.

Where a licence is necessary, the framework also requires an assessment of whether the lic
well-designed, i.e. whether the various aspects of the licensing regimartag restrict
competition are the minimum necessary.

The framework requires a regulator to take into account how the objectives of a licence relat
its coverage, duration, reporting requirements, fees and charges and conduct rules.

IPART has suggestttds framework could be used by other NSW regulators and in other
jurisdictions to limit barriers to competition arising from licensing.

The IPART guidance indicates tlter following the framework:
A the need for licensing will have been establisheddg 1);

A the various aspects of the licensing scheme that may restrict competition will be the
minimum necessary (Stage 2);

A the licensing scheme will be efficiently administered (Sté)gand
A licensingwill be the best response to achieve objectives ¢&td).

Professional standardsanimpedethe ability of service providers to respdto consumer demand.
Theyare often put in place by industry bodies to promote the ethical and quattiégtices of their
profession.This can lead to better consumer aamesbut canalso dampen competition ancghise
barriers to entry into markets.

During the NCIregulation reviewprocess, the NCC stated:

It is totally unfounded to assume that a professional, simply by virtue of his/her
qualification, is somehow abovée profit motive and therefore should not be subject to
market competition like all other service providers in our econdfny.

Some progress has been made in removing unnecessary restrictions on compeidioding,for
example: removing medical practiog/nership restrictionsremoval of restrictions preveirig
lawyers from advertisingand removing lawyefnonopoly on convegncing services. The removal
of conveyancing restrictions is a case in point. Previously, regulations preventddvmgers from
carying out conveyancing services, even thotig is largely an administrative service.

86 National Competition Counaitediarelease Public Interest or Self Interesfd August 2000.
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The Pane® view

Services willkcontinue to make a growing contribution to economic activiityAustralialt is
thereforeimportant to remove unnecessary restrictioas service provisiom particularly
barriers to entry and expansidhat impede competition

Licensing requirements canisebarriers to entry in marketthat create more costs than benefits
to the community In a range of areas, the competitive impagtdicensingare not adequately
considered either in frameworks or during decisimaking.

Professional servicasanarea where there are a range of potential restrictions on competition
both regulatory and nomegulatory. While some restrictions ackearly necessary for health,
safety or consumer protectiomthersundulyimpedecompetition.

8.5 (GOODI PRODUCTTRNDARDS AND LABHGLI

Restrictions on the sale of goods can come in a range of forms, including thhesugétting of
standards both Austréian andinternational,and labelling restrictiondgRestrictions on the sale of
goods have the effect of reducing the ability of producers to regigorconsumer demand.

Standards can be put in place in a range of ways, either through regulation or Isyrinitiself.

There are many policy reasons why standards may be in the public inter@sdinghealth, safety
andconsumer protectionSubmissions not&hat standards can provide efficiencies, address
information asymmetries, and generate cost savifigs.

Standards can also promote competitibn facilitatinginteroperability. For example, having no
standards for car tyre sizes could limit competition as not all manufacturers would be able to
produce for all car wheels reducing the scope for efficieras of scale as wellowever, there are

also instances where standards provide unnecessarily high or differential requirements for goods or
services and have the impact of dampening competition or creating barriers to market entry and
innovation.

Sibmissbns provide examples whestandardscan impede growth and innovatioimcludingfood
safety regulation being directed at specific process requirements réltaerthe outcomes for food
safety®

87 For example,Australian IndustryGroup page 15.

88 For example, Australian Food and Grocery Council, page 19 and Attachment 5, provides examples of regulations that
impede competition, growth and innovation in the food and grocery sector, including reguldtagrioultural and
BSUESNAYFINE OKSYAOIf&a NB&aARAZSTI AYyRdAzZAGNAFE OKSYAOFfaz YSONER
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Box8.10: Standards Australia

Standards Australia non-government bodywith a memorandum of understanding with the
Australian Government to accredit Australian Standards for goods and services.

There areover6,800 Australian Standards, the large majority of which are volurtapthers are
made mandatory thwugh regulation Further, some are agreed to be mandatory between partit
in private contracts.

Standards Australia requires that all Australian Standards, regardless of who develops them
demonstrate positive net benefit to the community as a wh@®ee of the required consideration
is the impact on competitioff? This mechanism provides the opportunity for Standards Austral
to examine the impact on competition and ultimately the outcomes for purchasers of the goo
services, not just the burdeon industry.

In 2012 Standards Australiecommitted to review, revise, reconfirm, or withdraw all standards
published more than 10 years agbconsiders thathis initiativehelpedto ensurethat the
catalogue is current, internationally aligned, amat the standardsare notanunnecessary burder
on industry®

Standards Australia has a policy of adopting International Standards wherever pdssihieh
should assist in minimising regulatory barriers to import competition.

Given that collaboration # industry in relation to standards could be consatbanticompetitive,
paragraphb1(2)(c) of theCCAprovides that agreements relating to the implementation of Australian
Standards are exempt from the operation of competition laws.

The Hilmer Review aepted the continuation of the exemption recognising tigenerally speaking,
harmonisation through standards is a good thing, enhancing efficiency, making products more
substitutable, and facilitating development of service industries for standardisedsgdowever,
Hilmer also noted the risks of standards raising barriers to entgspecially where they are
incorporated into legislation and mandate particular technologies or systems rather than
performance outcomes.

No submission argukthat the exempion from competition laws for collaboration on Australian
Standards in paragrail(2)(c) of the CCA should be remov@ifering levels of standards can
sometimes be required to meet a public policy objectime account ofocalised factors such as
climatic, geographic or technological issuesa point recognised by the World Trade Organisation

Another waystandards can create significant barriers to competiiiloy restricting substitution. If a
product or service meets international standards, t&ould need to be a strong policy case for a
different Australian Standaretherwise it mayamount tolittle more than a barrier to import
competition.

89 Seewww.standards.org.autandardsDevelopment/What _is_a_Standard/Pages/Bienefit.aspx
90 Standards Australia, page 4.

91 Seewww.standards.org.au/InternationalEngagement/Pages/default.aspx

92 World Trade Organisatiom\greement on Technical Barriers to Trade
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Issues raised isubmissions Further information

Standards can provide a strong A number of exampleare provided:
disincentive againstew competitors A

entering an industry, growing their
enterprise or diversifyin@?’

a geosynthetic product imported from Germany that meets
EU standards, still requires-testing in Australia by
VicRoads;

A vehicle air coditioning refrigerant has strict controls in
Australia, including licensing of mechanics that use it
whereas there are no such restrictions in the US; and

A anew conveyor belt lubricant developed in the US where
manufacturer decided against sellingritAustralia due to
costs and delays in the chemicals approval process (but is
available in NZ where there is stronger recognition of othe
countrie<accreditatior).

Products which do not conform with  Localised standards should not be assumed to be necessary ol
regulatory, Australian or industry desirable pese. If a standard is necessary for other polegsons
standards (i.e. on-confirming such as safety, it should be mandated by governments and
products) can obtain an unfair cost  effectively enforced.

advantage over the majority of

businesses that comply with Australia

Sandards®*

The costs to the community and car The P@inquiry intoAustralid® Automotive Manufacturing
buyers of policing regulation of safety Industry examined import restrictions and standards for used
and environmental standards, as well vehicleslIt concluded:

as thg risk; to pgrchasers Of less The progressive relaxation of restrictions on the impodatdf
certain vehicle histoy, outweigh the used passenger and light commercial vehicles, within a
benefitsof lower purchase price. regulatory compliance framework that provides appropriate

levels of community safety, environmental performance and
consumer protection, would have net benefits for the
Australian community. Thesbenefits include lower prices
and/or improved vehicle features at a particular price point,
and greater choice for vehicle buyeFs.

Lack of specificity in requirements of Submissions proposed that additional regulation would improve
labelling and country of origirelated  the competitive process for certain food and beverage products
laws is leading to poor information to

consumers and lower competitiolc’{

Calls for greater equality and There was concern that the more rigorous processes being apy
consistency in enforcement of food  to domestic products are affecting competition.

standards, regarding imports sis

domestic product§.8

93 Lloyd J, page 8.
94 Australian IndustnyGroup page 16 andlational Electrical and Communicat®Associatin, page 4.
95 Federal Chamber of Automotive Industrigage 3.

96 Productivity Commission 201Apstralia® Automotive Manufacturing Indusirpage 129. See also
Recommendatiors.4.

97 For example, Griffith and District Citrus Growers Association, pagedCider Australia, page 1.
98 KAGOME Australia, padé.
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The Pane® view

Thereisa range of restrictions on the supply of goods in the provision of servicesany of
them are worthwhile for policy reasons such as health and safety. However, they can also cr
barriers to entry Any necessary restrictioren the supply of goodshould be implemented ia
waythat does not unduly restrict competitiomhere arealsoclear examples where different
international and domestic standar@se dampening or distorting import competition.

The Panel notes there was no support in submissions for removing the exemption from the
competition laws, containedh paragraph 3(2)c) of he CCA, for agreements relating to the
implementation of Australiai®andards.However, norgovernment standards have the capacity
to restrict competition and so should be subject to regular review againssdheeprinciples used
to assess government relgtions.

8.6 RETAIL TRADING HOURS

Restrictions on retail trading houisipedesuppliergability to meetconsumer demand. They can

discriminateamongretailers on the basis of factors such as products sold, size of retailer or location

of retailer. Theycanalsoimpose costs on consumely creating inconvenience and congestidhe
rules can be complex and confusing and create compliance foodisisinesses

Australian governments agreed to reviegtail trading hoursas part of their NCP commitment to
review legislative restrictions on competitipas outlined in Bo&.11.

Box8.11: Review of retailtrading hours under NCP

Since the midl990s shop trading houtrsave been progressively deregulatacross Australia;
however, experience varies across tkeurtry. While the ACTVictoria andNorthern Territory
have deregulated trading hours and N&wWd Tasmania have done so to a large extent, three
Sates still have some restrictions Western Australia, Queensland and South Australia.

The NCQ@ 2005 Assessmeanf governments§progress in implementing the N&Roted that all
governments except for Western Australia had substantially liberalised retail trading. hours
Western Australia was the only jurisdiction to heavily restrict week day trading hours and to
prohibit large retailers (outside of tourist precincts) from opening on Sundays.

The Australian Government imposed a deduction of 10 per cent of Western Autedliz304
competition payments and 10 per cent of 2008 competition payments.

Retail tradinchours in Western Australia have been partially deregulated since then, and Sun
trading was introduced for all shops in the Perth metropolitan area on 26 August 2012. This
brought the regulations in Western Australia closer to those in Queensland atld Sostralia.

The outcomes of more recent reviews of trading hours are outlined irBB@x

99 National Competition Coun@05 Assessment of goverriny 12 Q LINRE INBaa Ay AYLI SYSydiy3

Policy and related reformpage xxix.
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Box8.12: Recent reviews of retail trading hours.
A number of recent reviews have recommendather deregulating retail trading hours.

In 2011, thePCfound that restrictions on trading hours applied with varying levels of intensity,
with Queensland, Western Australia and South Australia having thénestsictive regulations.
ThePCrecommended retail trading hours should be fully deregulated i&ates, ircluding
tradingon public holidays”

In its 2014Relative Costs of Doing Business in Australia: Retail Trade Interim, Rep&€C noted
(page 90}hat trading hours are most restricted in Queensland, Western Australia and South
Australia and are incorgtent within these jurisdictions. Participants in the study advised that
reform oftrading hours remains a priority, and while this is an issue for state and territory
governments, the PC noted it is within the scope of the Competition Policy Review.

The Queensland Competition Authority recommended the full deregulation of retail trading ho
in 2013.1t found that the net potential benefit to Queensland of removing the current restrictio
was as much as $200 million per annum and noted thatibéential benefits of reform include
an increase in retail productivity, more shopping convenience for the broader community anc
lower price?*

The Westrn Australian Economic Regulation Authority, in2@l4report Inquiry into
Microeconomic Reform in &8tern Aistraliafound there was no market failure that justifies the
current restriction on competition¥&s such, @ansumer choice, rather than government regulatio
should determine which shops open and whetailers will respond to consumer demand by
openingwhen it is profitable for them to do so and remaining closed when it iShbeAuthority
recommended deregulating retail trading hours in Western Australia with the exception of
Christmas Day, Good Friday and the morning of ANZA&Day.

However, a 2007aview of South Austral@ retail trading hours by Alan Moss recommeddhat
the current shopping hours be retained, with consideration being givehegossibility of later
Sunday closing time. He found that the existing rules strike a satisfacitagde between the
competing interests of the various sectors of the retail industry and the larger interests of the
community: YAt the end of the day there are more important human activities than shogpifig

A number of gbmissions call fafurther deregulation of trading hourso that in all AustraliaGtates
and Territories only Christmas Day, Good Friday and ANZAC Day morning are restricted trading
104

days.

Comparisonsire made in submissions betweébricks and mortaf¥etailers and online retailers,
which are not inhibited by restrictions on trading houtswvas suggested that retail trading hours

100Productivity Commission 201fgconomic Structure and Performancehsf Australian Retail Industry Inqujiry
Recommendation 10.1, page XLII.

101Queensland Competition AuthoriB013,Measuring and Reducing the BurderRegulationpage 33.

102Western Australian Economic Regulation Autho2§14,Inquiry into Microeconomic Reform in WA Final Rgport
pages 292-293 and recommendation 29.

103Moss, A 2007Report of the 200607 Review of the Shop Trading Hours 2877(South Australia), page 26.

104 For exampléAustralian Natioal Retailers Association, pageShiopping Centre Council of Austrapiage3 and
Woolworths, page 60.
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regulation handicaps physical retailers from competing with online retailing which can be conducted
at any time of the day or night®

Submissions suggest@gulatd retail trading hours would enable businesses to compete on a level
playing field'

However, support for deregulatiois not unanimous The issue gives rise to disparatews within
the retail sector, often based around store location and therfaf retailing. Small retailers in
particular have divided views. Some in high consumer traffic locationsvaihgroduct or service
attributes that attract consumer interest favour change, wlathers raise the following concerns:

A further investigationshould be carried out to determine if deregulation of all trading hours is
in the best interess of the consumer®’ and

A allowing nonexempt stores to trade beyond the existing authorised haogdd transfer
further market power to an already dominated nkat and most likely have a detrimental
effect on existingmaller retailers®®

The Panel notgthe ability of independent and small businesses to differentiate their offerings to
fulfil consumer demands and compete in the face of deregulated trading hdohesPanehlso notes

that, where restrictions apply to a particular sector or type of business, this can result in consumers
having less flexibility and choice.

The relevant policy question is whether tihestrictionsare in the public interesnot whether they
arein the interest ofparticular competitorsNo evidencenas beerpresented that theSatesand
Territoriesthat have deregulated retail trading hours have a less competitive retail trade sector.
Indeed, manyhave claimedhat the restrictions inkbit the ability of retailers to meet the needs of
consumersAnd it is the needs of consumers, not of producénat should dictate the nature and
diversity of the retail sector.

That consumers are demanding more diversity in how and when they shaars/ademonstrated in
the take-up of online shoppingn recent years online retail sales have grown more quickly than
spending at traditionalricks and morta@etailers. Online retail sales are estimated to represent
around 6 ¥ per cent of spendinglaicks and mortar retailers, up from around 5 per cent in 2840.
National AustraliaBank estimates that Australians spent $15.5 billion on online retail in the

12 months to June 201%° Seeking tdHold back the tid€éby limiting the ability of consumers to
shop at times of their choosing will act to limit competition betweastiine and Bricks and morta®
shopping.

105 Shopping Centre Cauil of Australia, pagé.

106 For exampleChamber of Commerce amddustry WA, pge30.
107 Australian Retailers Assation, pageb.

108WhiteQa DNR OSNE X LI IS

109National Australia Barik012 NAB Online &ail Sales Indexddepth report January 2010 January 2012ndNAB
Online Retall Sales IndeJune 2014.

110National Australia Bank 201MAB Online Retail Sales Index
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The Pane® view

Shop trading hourdiave been progressively deregulatacross AustralidHowever, trading hours
in Queensland, South Austrabiad Western Australia remain regulated to some degree.

The remaining restrictions create a regulatory impediment to competitiorafsngbarriers to
expansion and distorting market signals. Consumer preferences are the best driver of busine
offerings,including in relation to trading hours.

The Panel notes thdhe growing useof the internet for retail purchases is undermining the intel
of the retail trading hours restrictions, while disadvantadigigcks and morta@2etailers. This
provides strongyroundsfor abandoning remaining limits on trading hours.

Noting the divergence ofiews, the Panel appreciates the concern of some independent retail
about their ability to compete ia deregulaed environment Howeverthe Panehotesthe ability
of independent and small businesses to differentiate their offerings to fulfil consumer demanc
and compete in the face of deregulated trading hodrse Panehlso notesthat, where
restrictions apply to a particular sector or type of business, this caritli@estonsumers having les
flexibility and choice.

8.7 MEDIA ANBROADCASTINSERVICES

The media market is highly integrated, incorporating media content delivery platforms (such as
television broadcasting) which will increasingly include new technologsesh as multicasting via
the internett and content delivered via media platforms.

Ownership and content issues are intertwined and essential elements in the commercial strategies
adopted by media companies and telecommunications partners.

Competition anl the diversity of competitors in the media market are affected both by explicit
regulatory interventions and by market developments, particularly in relation to content, which
require close monitoring to ensure that competition concerns do not emerge.

Regilatory interventions regarding ownership and content exist to achieve other stated policy
objectives. These other objectives include media ownership diversity and, in the case of broadcasting
rules that impose Australian and local content requirementsdimeontent that reflects a sense of
Australian identity, character and cultural diversity.

The media diversity objectives, which underpin many of the ownership and control rules, are given
force by theBroadcasting Services Act 198# administered byhte Australian Communications and
Media Authority The rules within this Act are relatively simple quantitative constraints, which are
generally quite clear to existing and potential market participants.

That said, as hard and fast legislative provisiorik Bround existing market structures and

participants at the time legislation is passed, they almost by definition lag developments in a rapidly
evolving marketplace. The explicit rules also only cover the most influential services delivered by
commerciakelevision broadcasters, commercial radio, and associated print newspapers.

A large number of competition issues in the media sector have been slated for review this year, as
part of the Australian Governme@tderegulation agenda. Many media broadcagissues, such as
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those relating to media control and ownership, have been canvassed in a policy background paper
released by the federdepartment ofCommunications in June 2034.

In addition, the Department is also conducting a review of current specpalicy arrangements to
ease the compliance burden on users and improve accessibility of new techndfé§ipsctrum use

and access arrangements underpin, among other things, existing television and radio broadcasting
markets, as well as other uses foethpectrum such as tablets and smartphones, and importantly,
essential public and community services

These two reviews will likely raise many issues relevant to the competitive environment for media
and broadcasting services

Other related media sectassues, such as the asgiiphoning rules (which prevent pay television
broadcasters from buying the rights to events on the @ipihoning list before fre¢o-air
broadcasters have the opportunity to purchase the rights), are identified as issues fateratisin
by the Government in 2014, as part of the roadmap for deregulation in the Communications
portfolio.

A number of media content issues may raise competition concerns over time, particularly in relation
to competition in upstream markets for the prision of content.

As technology evolves, and partnerships between media platform owners, content producers and
telecommunication providers strengthen, the capacity to restrict consumer choice or access becomes
an issue that competition regulators needrwonitor closely.

In Australia, concerns around preferential treatment of content by media owners and
telecommunications partners appear less pronounced than in some other jurisdictions. However, the
capacity for dominant players in one market to leveraggrket power into another market, such as
media content, is an issue in need of constant monitoring.

The Australian Governme@treview of the National Broadband Network is expected to map out
some of the competition issues in the telecommunications seittatr may play into the media
sector over time.

111For further discussion see Australian Government Department of Communications Jun&/2@1z4Control and
Ownershipt Background Policy Paper

112Minister for Communications, Press Releasegctrum Reform to Drive Future Innovation and Productivity
23May2014.
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The Pane® view

Regulatory restrictions on media ownership and broadcasting rules are designed to achieve
public policy objectives, such as media diversity and support for Australian and local cémgent
rapidly evolving technology landscape, inflexible regulatory provisions are unlikely to be
sustainable or remain relevant over time.

The announced Australian Government reviews as part of the broader deregulation roadmay
plannedfor the Communicatias portfolio in 2014 should consider the current impactiof
regulatory interventions olwwnership and control ainedia and broadcasting services, as sl
the impactof rapidly evolving communication technologi@s competition over time.

8.8 LIQUORANDGAMBLING

Liquor retailing and gambling are two heavily regulated sectors of the economy. The risk of harm to
individuals, families and communities from problem drinking and gambliogidesa clear

justification for regulation. This is reflected in a nuenlof submissions expressing concern that
changes to the regulation of alcohol sales could increase social harm.

Regulating access to alcohol with the objective of minimising harm can only be achieved
by restricting the economic and physical availabilitaleohol. This justifies the controls
that may otherwise be seen as agtmpetitive'*

However, such regulations also restrict competitamd reduce consumer choice

Under the previoutNCPReview, a number of prexisting competitive barriers for thd@hol

industry were removed, but the extent of reform varied 8igte and the NCC withheld payments
from several jurisdictions due to lack of progress in this d8eae stakeholders submit that existing
regulations unduly restrict competition. For exampin relation togambling the AustralianHotels
Associatiorarguesthat:

[Hlotels can only sell wagering acting as an agent foictimapany holding the exclusive
licence The presence of emonopoly ensures far less productive offerings than would be
the case in a competitive environmer{pageb)

The Australasian Association of Conveniefioees submisthat regulation preventing its members
from obtaining liquor licences inhibits their ability to meet custon§Emmands and to compete with
Coles and Walworths. (page5)

Other stakeholders, including the Master Grocers Association and AURL Foqaitertkee example
of Queenslan@ liquor licesing regime under whichonly premisswith a hotel licencanay operate
detached bottleshops, as an impedimeld their ability to respond to consumers and compete with
Coles and Woolworths.

The P@ 2010Gamblingreport conclude that current gambling regulations have highly
questionable effectiveness in reducing harm; Australians$id8 billionin gambling agvitiesin
200809, and the incidence of problem gambling is significaht

113National Alliance for Action on Alcohol, pageaHig submission is endorsed by the Foundation for Alt&esearch and
Education, and the McCusker Cenfioe Action on Alcohol and Youth

114 Productivity Commission 201G,ambling pages 2 and 19.
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The P@reportand other evidence suggest there is no simple relationbbigveenrestricting
competitionand mitigatingharm. In fact, the PC noted that an important source afstoner
detriment from the current regulations is their ardompetitive effects.

Considerable time has elapsed since the NCP reviews of regulation in these areas. Those reviews
noted the desirability of revisiting these regulations in future to assess timpiact and © compare
outcomes in jurisdictions that have implemented competition reforms with those that have not.

For example, state and local liquor licensing regimes could be reviewed to test for any evidence that
the more burdensome regimes are pragng superior outcomes.

Restrictions on convenience stores selling alcohol and the Queensland licensing regime can prevent
small business from competing with large retailers like Woolworths and Coles.

The Pane® view

Liquor retailing and gambling are tvineavily regulated sectors of the economy. The risk of harr
individuals, families and communities from problem drinking and gamldiaglear justification
for regulation.

However, there is no case to exempt regulations in these areas from ongoiew rievensure that
they are meeting their stated objectives at least costs to consumers. The impagjudétory
restrictionson the ability of small businesses to compete should be considesezirt of such
reviews

8.9 PHARMACY

Pharmacy*° regulation has ben the subject of numerous reports and reviesgerthe past

20years, including the 1999 Wilkinson National Review (required under NCP), as well as examination
by the PC, NCC, and most recently MaionalCommission of Auditvhich recommende&Bpening

up the pharmacy sector to competition, including through the deregulation of ownership and

location rules3*®

State and territory legislation limits ownershigcommunity pharmacies to pharmacistsith

limited exceptions (such as for friendly societieghwhiistorical ownership of pharmacies), and there
are limitsin each State (but not the Territoriesh how many pharmacies each pharmacist can own.
The limits varpy Sate. The ownership ruleslo not prevent pharmacies (owned by different
pharmacists) fom operating under a common name and braedy. Amcalor Terry White

Other restrictions arise from the Australian Community Pharmacy Agreement between the
Commonwealth and the Pharmacy Guild. This governs dispensing arrangements and pharmacy
remunerationfor dispensing RarmaceuticaBenefitsScheme (PBSjhedications providing pharmacy
prograns and servicesand for thecommunity service dligation arrangements with pharmacy
wholesalers

In particular tight restrictions on the location of pharmaciasea component othe agreement
A pharmadst must obtain approvalrom the Commonwealthio open a new pharmacy or to move or

115InthisDrafi wS L2 NI X WLIKEF NXYIF O Q NBTSNAR (2 O2YYdzyAaide LKIFNYIFOe |y
116National Commission of Audit 201hase One Repoipage xlii.
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expand an existing pharmacy. A pharmawy not operwithin a certain distance of an existing
community pharmacy (generally either5lor 10 kilometres depending on the locatiowjth some
exceptions, including for certain pharmacies located within shoppémgres A pharmacy musilso
not be located within, or directly accessible from, a supermarket.

It is generally accepted thabsie regulation of pharmacy is justifiéo upholdpatient and

community safety, enserpharmacists provide consumers with appropriate information and advice
about their medication, provigequitable access to medication regardless of the pafeewealth o
location, ensue accountability for appropriate standards and behaviour by pharmacists, and manag
costs to patients and government.

Stakeholders such as the Pharmacy Guild, Symbion, Australian Friendly Societies Pharmacies
Association and the Pharmacéedl Society of Australia support the current arrangements and
believethey are achieving better outcomes than could be achieved under a different regulatory
regime.

Limiting the controlling interest in the ownership of pharmacy businesses to pharmacists
promotes patient safety and competent provision of high quality pharmacy services and
helps maintain public confidence in those services; and limiting the number of pharmacy
businesses that may be owned by a person helps protect the public from market
dominance or inappropriate market condu@@harmaceutical Society of Australage 7).

The location provisions facilitate access to pharmacies by all segments of the population
(Pharmaeutical Society of Australia, padg

However,a range of optionsire available to governments in seeking $ecurethe community
service and other lpjectivesthat the present regulation seeks to achieve, including imposing
obligationsdirectlyon pharmacies as a condition of their licensing and/or remuneratitareover,
protecting consumers frortharket dominance and inappropriate market condiistadequately
handled by the CCA and does not need supplementary rules specific to pharmacy.

The current regulations impesosts on consumeryet itis not clear howestrictingthe location of
pharmacies or requiing that only pharmacists can own a pharmacy ensures the quality of advice
provided to consumex. Such restrictions limit the ability of consumers to choose where to obtain
pharmacy services and limit the ability of suppdito meet consumefilemands.

The Consumers Health Forum, National Seniors, Chemist Warehouse, and Professional Pharmacists
Australiacall for changes to the regulations:

The end result of limiting competition and guaranteeing income has been to create a
significant problem in community pharmacy that is leading to poor health outcomes, a
stifling of innovation and the taxpayer not receiving value for maoffrpfessional
Pharmacists Australfi¥).

The Pharmacy Guild submits thatarmacy regulations were rmwed in 2000 under NCP and that
any further review is unnecessafyage 6)but the Panel noteshat considerable time has passed
since ttenand there have been a number of significant developmenes that time.

For example, the introduction, and sulogeent expansion, of Price Disclosure arrangements for PBS
medicines hasowered the prices the Australian Government pays for key mediclosgr tothose

117Professional Pharmacistsigtralia provided a confidential submission to the Review but gave permission for this
extract to be quoted in this Draft Report.
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actually paid by community pharmacies, witsignificandownwardimpact on the incomes of

communily pharmacies. Different business models have also emerged including specialist and online
pharmacy models and discount groupsit operate on a larger scalsuch as Chemist Warehouse,

which are different in character from the community pharmacies thastexi before 2000.

Since 2000 there & better understandin@f how wellother primary healthcare sectogperate
without such anticompetitive restrictions. For example, ownership of medical practices is not limited
to GPs, and nor ar@Ppractices prevated from opening in close proximity tme another

In light of the changes to the operation of the pharmacy sector and the increased empirical evidence
available to inform comparisons in the years since the Wilkinson review, there is renewed reason to
guestionthe assumption that protecting pharmacists from competitienn the interests of

consumers

The Panel also notes that the current Fifth Community Pharmacy Agreement expirdsiigaL5,
and negotiations for the next agreemeate anticipatedo commence in the second half of 2014.
This provides anpportunity for the Australian Government to remove the location rules, with
appropriate transitional arrangements.

The Pane® view

The Panehccepsthat some regulation of pharmacy is justifieddaneedsto remain in placeiven
the key role of pharmacin primary health careHowever, the current regulationreventing
pharmacies from choosing their own locatigagad limitingownership to pharmacists and friendl
societies onlyare more restridve than those in other health sectofsuch as general practice)
andmanycomparable countries.

Further, there have been developments in Australia tertengthenthe case forthe present
arrangementgo be repealed and replaced with nawgulationsthat better serve consumers and
areless harmful to competition

Recentdevelopments include the rise of discount pharmacy groups and online prescriptions,
well as the accumulation of evidence about the effects of deregulation in other Australian he
sectors, in particulargeneral pactice.

Accordinglythe Panetorsidersthat present restrictions on ownership and location are

unnecessary taipholdthe quality of advice and care provided to patients. However, it is clear
such restrictions limit thability of consumers to choose where to obtain pharmacy products a
services, and the ability of providers to meet consur@preferences.

The Panel also notes that the current Fifth Community Pharmacy Agreement expires on

1 July2015, and negotiationf the next agreement are anticipated to commence in the secor
half of 2014 This providesmopportunity for the Australian Government to remove the location
rules, with appropriate transitional arrangements
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8.10 PRIVATE HEALTH INSNRE

Around 47 per ent of the Australian population haprivate health insurance with hospital
coverage™® The Australian Government subsidises the cost of insurance through the private health
insurance rebate, and a levy is imposed on higher income earners who are noelyrinaured.
However,Medibank states thaprivate health insurance is among the most heavily regulated
industries in Australia, with the regulatory framework bearing on the scope of services covered,
product design, pricing, discounts and capital requieas. (page 12)

The premiums charged by private health insurers are regulated by the Commonwealth Minister for
Health, who has discretion as to whether to allow insurers to increase their premiums. Funds may
only apply to increase premiums if their cosustures have increased.

The recent National Commission of Audit examined these pricing arrangements, finding that they
remove the incentive for firms to become more efficient, and suggested current arrangements be
replaced with a system of price monitng. It also suggested that insurers be allowed to offer a
wider scope of products to consumers, in particular that insurers be allowed to cover care in
out-of-hospital (primary care) settings to assist members in managing chronic conditlons.

The prices bsome inputs purchased by private health insurers are also regulated. The price of
prostheses (medical devices such as cardiac pacemakers and artificial hips) are regulated under the
Private Health Insurance Act 200%pplied Medical states:

As a result bregulatory policy settings which restrict optimal competitive outcomes,
products listed on the Prostheses List are being sold at prices that are in some cases
multiple times more expensive than the prices at which they are sold in the public health
systan and in other jurisdictions. Given that the value of total expenditure by private
health insurers on prostheses was $bilion in 2012, there is scope for very substantial
efficiencies to be created through the introduction and extension of princigles o
competition to the regulatory structure that underpins the Prostheses List. (page 1)

Preferred provider arrangements involve customers having lower or n@Bpocket expenses if
they seeone of thepreferred providersffered by their insurerSome sbmissions suggest these
types of arrangementsan beanti-competitive’* However, he Panel notes that the ACCC has
examined preferred provider arrangements in sectors including health and motor vehicle smash
repair, and finds that they generally raise rampetition concerns®

118As at 31 December 201Brivate Health Insurance Administration Council 2014vately Insured People with Hospital
Treatment Coverpage 5.

119National Commission of Audit 201hase One Repopages 10402.

120Forexample, Optometry Australia, page= JAustralian Dental Association Inpages B and Australian
Physiotherapy Association, page3.3

121For example, the ACCC found in2ifs.0-11 Private health insurance repahat consumers were, on the whole,
satisfied with preferred provider schemes, and the arrangements were unlikely to contravene thérthifdrcing
provisions of tle CCA (page 33). The ACCC has also found that preferred psmlideresor smash repairsave
resulted in a number of consumer benefits, including lower insurance premiums, lifetime guarantees and repair work
performed to a high standardvww.accc.gov.au/mediaelease/smashrepairers/insurancdssuespaperpublished

Part 3t Competition Policy Pagell2


http://phiac.gov.au/wp-content/uploads/2012/08/survey-report-Dec-2013.pdf
http://phiac.gov.au/wp-content/uploads/2012/08/survey-report-Dec-2013.pdf
http://www.ncoa.gov.au/report/docs/phase_one_report.pdf
https://www.accc.gov.au/system/files/Report%20to%20Senate%20-%20Private%20Health%20Insurance%202010%20-%2011.pdf
http://www.accc.gov.au/media-release/smash-repairers/insurance-issues-paper-published

Regulatory restrictions

The Pane®® view

It is important that consumers have access to products that meet their needs, including in the
of private health insurance.

The National Commission of Audit report suggests there may be scofigffieer touchQ
regulation of the private health insurance sector, which could encourage innovation and wide
product availability for consumers. In particular, price regulation of premiums could be replac
with a price monitoring scheme and health funds could be allotwegkpand their coverage to
primary care settings.

8.11 AGRICULTURAL MARKETIN

Agricultural marketing arrangements can create barriers to entry through licensing restrictions and
weakenincentives for growers to differentiate their products and to innovate.

TheP(Q 2005 Review of National Competition Policy Reforms noted that domestic pricing
arrangements and import tariffs needed to support the activities of statutory marketing authorities
provide assistance to producemmdare effectively paid for by haehold and business users. Such
controlswere foundoften to reduce the scope and incentives for innovation, to the detriment of
both consumers and producet¥.

Box8.13 National Competition Policy reforms to agricultural marketing arrangements

Underthe NCPR the NCC identified a number of priority legislation review areas in agricultural
marketing arrangements including barley/coarse grains, dairy, poultry meat, rice, sugar and

wheat!?

There was a progressive removal of price and supply restrictiong iaghicultural marketing
arrangements undethe NCP, and the Australian Bureau of Agricultural and Resource Scienct
recently noted that these reforms have resulted in Australian agriculture being strongly
marketoriented, with farmers now exposed to comfi®n in domestic and world markets, and
governments having largely removed production and trdéstorting support:**

However, restrictions still apply in relation to rice in NSW and potatoes in Western Australia.

The NSW Rice Marketing Boraetains pwers to vest, process and market all rice produced in
NSW, which is around 99 per cent of Australian i€& partywanting to participate in the domestic

rice market musapplyto the Board to become an Authorised Buyer. The NSW Rice Marketing Board
hasappointed Ricegrowers Limited (trading as SunRice) as the sole and exclusive export licence
holder.

122 Productivity Commissio2005Review of National Competition Policy Reforms Inquiry Rgpage 81

123National Competition Council 2008ssessment of governmeifjsrogress in implementing the Nanal Competition
Policy and related reforms: Volume oneOverview of the National Competition Policy and related refqipage4.6.

124 Australian Bureau of Agricultural and Resource Scier@¥stAustralian Agricultural Productivity Growth: Past
Reforms and Future Opportunities Research Repage 14

125 Seewww.rmbnsw.org.au/?page=aloo.

126 Australian Bureau of Agricultural and Resource ScieP@g4,Australian Agricultural Productivity Growth: Past
Reforms and Futur®pportunities Research Repgage 15
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In Western Australia, licences to grow table potat@eswell aghe price, quantity and varieties
grown, are all regulated by the Potato Marketing Coration,*?’ which is established under the
Marketing of Potatoes Act 1948VA) and is a statutory marketing organisation of tjp@ernment
of Wesern Australia

The Potato Marketing Corporation, not consumers and produateterminesthe quantities, kinds
and qualities of potatoesffered toconsumers in Western Australia. In fact, it is illegal to sell fresh
potatoes grown in Western Australia for human consumption without a licence from the Potato
Marketing Corporation.

The Economic Regulation Authoraf/\Western Australi® Final Report, released in July 2014,
recommended removing the existing restrictio@werall it estimates that the restrictions on the
Western Australian ware potato market have a net cost of $3.8 million per annum. This equates to a
present value of $33.23 million over a-§8ar period?®

While potato regulation appears to be a hot topic in Western Austnaiid, submissions calling for
deregulation othis Sate® potato industry?* issues to do with rice marketing in NSW have nairbe
raisedat allduringpublic consultatiors.

The Pane® view

Most price and supply restrictions in agricultural marketivaye been removedowever,some
unfinished businesgeemains. For exampleestrictions still apply in relation to rice in NSW and
potatoes in Western Australidhese restrictionsaise barriers to entryandimpedeconsumer
choice Governments should resist calls for past reforms to be unwound.

8.12 AIRSERVICEEBTRICTIONS

International air services to and from Australia are regulatedip service agreement$hesefollow
the processes set out undéne 1944Chicago Convention on International Civil Aviatiod they
restrict airlines to operating within agreements developed by countries on a bilateral'ffsis.

Air service agreementsr@gount to an agreement with another countrggardingwhich airlines can
service a particular routéfhey have the effect otonstraininghow responsive producers can be to
consumer demand

Complexity is added given other count@eed to negotiateébBeyond rightQFor example, for

Qantas to fly to London via Dubai, Australia needs the United Arab Emirates to netigiaiad
rights<on behalf of Qantas with the UKustralia therefore uses air service agreements, as do other
countries, as a negotiatinghip to obtaineyond right§for Australian flagged carriers in exchange
for access to the Australian market.

127 Seewww.pmc.wa.gov.au

128Western Australian Economic Regulation Authority 20d4uiry into Microeconomic Reform in Western Australia: Final
report, page 317.

129For example, the BCA Main Report, page 21 and CCIWA, page 16.

130See Department of Infrastructure and Regional Develepmvebsite:The Bilateral System how international air
services work
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An Australian carrier granted an allocation of capacity must be designated by Australia before it is
able to operate an international air sereidAs a result, air service agreements act to regulate
capacity and who can service particular internationatairtes. This haveen thought to raise prices
on some routesAs a consequengsome air service agreementsay protect Australian carriers fno
competition or act as barriers to new carriers entering particular markets.

Other parts of the world have moved to a less regulated approashexample, within Europe
international air services effectively operate under'épen skies polic@

Australa has a policy of seekitgpen skieSbn a bilateral basis, an example being the agreement
with New Zealand®

Unilaterally allowing open skies to Australia would severely disadvantage Australian asdihasg
asthe bilateral system remains entrencthén the rest of the world®

Sydney Airport Corporation consigghat air service agreements may act as a restricton
competition from foreign carriers in the air services market with broader economic implications:

Delays in bilateral capacity negofiats, which are running behind demand in many key
growth markets, restrict the level of competition in the market from foreign carriers,
preventing travellers from accessing Australia in the most efficient and cost effective
manner.These delays also riskonomic and tourism growth, which is highly reliant on
inbound international visitation. @ge5)

Similarly the Australian Airports Association retigat:

Bilateral Governmento-Government air traffic agreements inhibit large airports from
competing wih overseas airports. §ge?2)

Inrespectof domestic restrictionsQate governments sometimes provide exclusive rights for
regional operators to operate on particular rout&stensibly, exclusivity is provided in order to
guarantee service as it givestbperator confidence that it can run the route profitably. Regional
routes are often verjightly patronised, hence supportiranly one operator, i.e. they are natural
monopolies. While it might be reasonable in these circumstances to restrict compefitader to
guarantee a stable service, exclusive rights create the potential for monopoly pricing.

131 See Department of Infrastructure and Regional Development webidite Bilateral System how international air
services work

132Productivity Commission 1998iternational Air Services Inquiry Repguage 220.
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Regulatory restrictions

The Pane® view

The Panel considers thair service agreements should not be used to protect Australian carrig
from competition.Australid policy onair serviceagreemens should aim to ensure that there is
sufficient capacity on all routes to @i for demand growth. This will ensure thegreements do
not act asbarriersto entry in the provision of services to and from Australia.

Whereair serviceagreements act to restrict capacity, the costs will be borne by travellers thro
higher prices and fewer options, and by the economy more broadly, for example, though low
tourism growth.

Governments should only create exclusive rights for regionalceEs where it is clear that the air
route will only support a single operatdhere exclusive rights are creatétey should be
subject to competitive tender. Alternatively, prices oversigtgty beappropriate
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The applicatiorof competition policy to infrastructure markets significhraffectsthe choices and
prices paid by consumers for almost algobds and services. The energgter and transport
sectorsare key inputs to the Australian economyhe National Competitiofolicy(NCP)Yeforms
haveplaceddownward pressure on theostof infrastructure serviceandincreasedchoiceacross
the economy.

Twenty years agoinfrastructure markets were characterised by vertically integrated,
governmentowned monopolieshat were rot responsive to changes in consumer tastes or needs
That has largely changéiedrough competition policy and technologthough progress differamong
the sectors.

For example, lectricity mnsumersacross Australia were limited to one tariff from one quany,
whereas onsumerscan nowaccess sites like energymadeeasy.gov.au to assist them to choose
amonga range obffers. Thiglegree ofconsumer choice and empowerment was almost
non-existent when Hilmer reported.

Theextension of theTrade Practices A@O74(now the CCA) to government businessdeng with
the competitive neutrality policythe structural reform of government businessasludingthe
separationof natural monopoly from contestable elemenfwrivatisation, the move to coseflective
pricing andthird-party access arrangements for infrastructure services ladieft their mark on
Australiginfrastructure markets

While most infrastructure markets have been substantially reformedPthaeelhas heard numerous
examples that suggest pgress has been patchy, the degree of reform differs substansiailyng
sectors and much more needs to be done to provide greater choice and better service levels for
consumers and business

Competitive neutrality in infrastructure markets

The introducion of competitive neutrality and the application of the CCA to government businesses
encouragedrivate businesses to invest and compete alongside governmentd businesses. For
example, thee are now many privatelpwned electricity gearators competiig alongside the

remaining governmenbwned generators. Private operatdnavealso enteedthe market in rail,

with most rail freight servicesow privately owned and operated.

Competitive neutrality was an important factor in allowing new entrants int th
telecommunications market, when th&ustralianGovernment owned the dominant carrier, Telstra.
While the telecommunications market wascefully privatised, theCommonwealtthas recently
re-enteredthe marketvia constructinghe National Broadband Netwk (NBN) The Governmerg
response to theReview oNBNprovides an opportunity for theegulatory framework surrounding
the NBN to be assessed against the P&rrecommended competition principles.

In contrast, there has been little private investmeémurbanwater supply, exceptfor desalination
plants!* These plantsire reliant on government contracend are shielded from demand risto

133Productivity Commission 2011,dza (i NI £ A | Q& |, pdgesgs5 | (4§ SNJ { SO0 2 NJ

Part 3t Competition Policy Pagell7


http://pc.gov.au/projects/inquiry/urban-water/report

Infrastructure markets

the extent that there has been any private provision of roads this has been done through direct
government contrating.

Similarly, public transport services are either provided directly by government businesses or through
contracting outRestrictions remain on the private provision of public transport services. For
example, in NSW bugperatorsproviding a public &nsport service leghan 40 klometresin length

must have a contract with the NSW Governmé&fit.

Structural gparation

In most sectorsstructural reform and separating monopoly from contestable elements has been
heavily pursued. In the electricity markgenerators have been separated from networks and sold.
Competition in retailing has been introduced, and monopoly netwbeige been subject to prices
regulationby independent regulators. Networks have also been privatised in some jurisdictions.
Reform h gas markets has followed a similar path to electricity, with competition introdtmed
wholesale gas markets.

Structural separation was extensively pursued in rail. The main interstate freight network was
brought together under the ownership of the Aualian Rail Track Corporation, while abeed

freight operations have been privatisetlrisdictions have access regimes in place for regional freight
lines. While competition in abowveil services has emerged on some routes, on many others volumes
havebeen too low to support competitive entry. Much of the rail freight sedaares strong

competition fromroad transport.The major ports have also been reformed with port authorities

now typically acting as landlords for competing service providers railiaar directly providing

services.

While competition was introduced in telecommunications, the dominant fikeee provider, Telstra,
was privatised without being structurally separated. Instegatlance was placed on providing
third-party access to Telst@ fixedline network. On the face of it, this has seen less fikeg retail
competition in telecommunications than might have been expeci@idsatisfaction with access
arrangementslso ledOptusto build its own hybrid fibrecoaxialnetwork.

Over ime, changes in technology has&engthenedcompetition in telecommunications. Data
rather than voice is nowhe dominant form of demantih the market and wireless technologies
competeeffectivelywith fixed-line technologies in many applications.

Privatisation

Government ownership of infrastructure assets has been greatly reduced through privatisation in
most infrastructure sectors. In the electricity markedmejurisdictions havelready privatisear

are in the process of privatising generation amdwork assetsGas has followed a similar path. In
telecommunicationsassets have been fully privatised, although the National BraadiNetwork is
now being builbby aCommonwealthrowned company.

All the major airports have been privatised through ldegn leases. The Australian Government has
also privatised its airline. In rail, abovail freight operations have been privatised as have many
regional freight lines. However, thaustralianRail Track Corporationstill remains a
Commawealth-owned corpoation. In contrast, in the water sector there has been little

134Independent Pricing and Regulatory Tribunal, page 9.
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consideration given to privatising dams and the water reticulation network. Simitaiyatisation
has not been pursued in the roads sector to any extent, though there have been some piaitely
toll roads.

Privatisation has brought considerable public benefit. Governments baea able to redirect
resources fromasset alesinto, for example, human servicesd retail competition has emerged in
many markets. Privatisation has alselivered more efficientmanagement of assets and investments
have been more responsive to changes in market demand. For example, airports have been
increasng capacity as demand dictates

The NSW Governme®iElectricity Prices and Services: Fact Sheshd¥sthe movement in average
annual real electricity network prices being lower in jurisdictions where those assets have been
privatised (Victoria and South Australia) compared to those where they have not (New South Wales
and Queensland).

EnergyAustralia notethat there are distortions or inefficiencies causeddayernment ownership:

[A] policy tension is created where Governments continue to own generation and
network assets creating the potential to influence policy positions to the detriment of
customers ad/or taxpayers through unnecessarily high reliability standards or
intervention in natural commercial processes. The NEitional Eectricity Market] has
developed as a robust market with significant private investment and Government policy
has the abitiy to significantly shape how investment is madeade7)

The issue of how to privatise effectively is demonstrated by port infrastructure, where ensuring the
regulatory regime can sufficiently influence port authority activities to constrain monopolepisw

an issue. While some ports, particularly bulk ports, may have only a few large customers that can
exert countervailing power, other ports may have significant market power in the absence of
effective regulation.

An example of the former is the Humt¥alley coal chain, which brought together 11 coal miners,
four rail haulage providers and three terminals to optimise the coal export chain in the Hunter
Valley** Most city container ports are likely to fall into the latter category, with neither shigpin
lines, stevedoresor shippers having the market power and/or the incentive to effectively constrain
the port authority or each other.

The ACCC also @t@necdotal evidence suggesting poat® being sold orconsidered for salevith
restrictions on cmpetition in dace to enhance sale pricdsnotesthat:

Privatisation of port assets can raise issues of efficiency where monopoly rights are
conferred by state governments, with no consideration to the prospect for competition
and/or the need for econoio regulation. This has the potential to result in lost
efficiencies and/or higher charges which may be hard to reyradter the assets are sold.
(page38)

SydneyAirport serves as another example where tigvernment privatised with a monopoly right
place, namelya first right of refusal to operatasecond Sydney airpott® While theCommonwealth
may have achieved a higher sale price, li@is comeat the longerterm cost ofaless competitive
market structure.

135 Seewww.hvcce.com.au/AboutUs/Pages/History.aspx
136 ACCC Submission 1, page 36.
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Pricingreform and access

Pricing reformand the move to costeflective pricinchas been pursued extensively in most
infrastructure markets and has been a key driver of efficiency and allowing markets to offer more
consumer choicefor example, through facilitating retail price competition

Bendfits from pricingreform in infrastructure sectorarisethrough driving better use of existing
infrastructure which can delay the need for infrastructure investmeémhere costeflective pricing

is present, consumer demand will also provide a more ateuguide to infrastructure investment.
This increases thigkelihoodthat such investment is efficient and responds to actual changes in
demand and consumer preferences. These fadimrgr the @stand increase the responsiveness
acrosgnarkets to the banefit of consumerslt also means governments can better target assistance
to vulnerable consumers in those marketsducing the burden on taxpayers

Pricing reform has generally been pursued through deregulating prices where markets are
sufficiently conpetitive, while subjecting the monopoly part§ markets to prices oversighdjrect
price regulatiorand access regimeBor example, in the electricity market wholesale prices are
deregulated as are retail prices in some jurisdictions, while networkg@ace subject to pricing
determinations.

Similarly in telecommunications markets, pricesrfarbile and retail services are deregulated, but
Telstrad fixedline network is subjedb pricingand accesdeterminations.Airports and ports are
subject to pices oversight and a range ather regulatory tools, which can be used to prevent
monopoly pricing. Access declarations remain available as a regulatory tool for airports and ports
but for the most part have nateeded to bepursued.

In contrast, in wagr and in roads there has been litiheogress introducingricing that reflects the
actual cost of use on the network, such as time and location chargivestment in those sectotis
either funded directly from budgets dry users across the networkather thanfrom usersaccording
to the costgheyimpose on the network Roads in particuldnave also been subject to investment
bottlenecks.

Part 3t Competition Policy Pagel20



Infrastructure markets

Box9.1: Electricity as a case study

Reform of the electricity sector is often considered a success, and tlunfease likely to prove
instructive for other sectors. The Australian Energy Market Commission (AEMC) notes that:

Energy markets in the Eastern States are generally characterised by competitive
wholesale and retail markets. This is due in large part tstaty of successful
structural and institutional reform that created the framework for competition to
develm. (pagel)

Electricity is provided to most of Australia through the National Electricity Market (NEM), whit
includes all jurisdictions apart frothe Northern Territory and Western Australia. The sector is
broken into the competitive wholesale and retail markets, on the one hand, and the distributic
and transmission networks, on the other.

TheAEMQoints out in itsNational Electricity Market: £ase Study in Successful Microeconom
Reformthat there were a number of factors to that success:

A the material problems were defined and clear reform objectives werg set

A reform took highlevel political drive; provision of time, energy and, accordingsmy
reform participants, financial incentives

A strategies were developed to enhance confidence in the reforms

A strong and appropriate support structures were established with key stakeholder
participation

A the pace of the reform allowed for effectiversultation across all stakeholdernd

A getting the industry structures right veekey for effective competitian

The way forward

The importance of further reform in infrastructure is clearthe Panektonsiderghat infrastructure
reforms are incompletegven in the sectors where most progress has been make.Panel
recognises that there have been hai@lght gains in the infrastructure sectors, but reform needs to
be finalised where it is flagging or stalled.

Furthemore,in some sectors very littlerpgress has been made. Consumers are seeing significantly
cheaper air travel as a result of reforms to the aviation sedtocontrast, there has been little
progressn attempting to introduce costeflective pricing in roads and linking revenue to road
provision. As a consequence there is the criticism that new roads are being built in the wrong places
for the wrong reasons, while too little attention is paid to getting more efficient use of existing road

infrastructure™’

The Panel outlines in the remaler ofthis partwhere it has identified further reformthat should be
undertaken in the infrastructure sectors.

137 See for example, City of Whittlesea, pagea 1
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The Pane® view

Reform of infrastructure sectors in Australia has generally served consumers well through a
greater diversity of choice andipe in utilities and transport compared to two decades ago.

However, there are further benefits which could be harnessed through finalising the applicati
those reforms and through the extension of further reforms.

Wellconsidered privatisation of reaining infrastructure assets is likely to drive further consum
benefits through lower prices flowing from greater discipline on privatised entities. Governme
need to approach privatisation carefully, to ensure that impacts on competition and consume
are fully considered and addressed.

9.1 HECTRICIIGAS AND WATER

Electricity

Electricity is an area that has seen significant reform as part of the NCP agenda. Increases in
electricity prices are a key source of concern among consumers and businesdgex €e2).
National Seniorgustralianotes that:

Firstly, priorities should include the more important unfinished NCP reforms, in particular
those that:
- address unprecedented recent growth in household energy and water(pélge 4)

The Australian Ingstry Group (Ai Group) submits that:

The Federal and State Governments have already formally recognised the importance of
this reform to consumers in the COAG Energy Market Reforms Plan (2012). Ai Group
would urge the Federal Government to prioritise thepiementation of this, and the

other reforms contained in the Plan, as important contributions to enhancing competition
in the energy sector. (page 41)

The Council of Australian Governments (COAG) Energy Market Reforms froffi 2@égted to by
the Ai Grop, which encompasses previously agreed reforms, include:

A deregulation of retail prices, to ensure efficient and competitive retail energy markets for the

benefit of consumers and the energy sector alike;

A ensuring consistent national frameworks, includihg &application of the National Energy
Retail Law which is designed to harmonise regulation of the sale and supply of energy to
consumers; and

A reliability standards, delivering the right balance for consumers between security of supply and

costs of deliveryhrough the development of a national regime.

138For more detail on previously agreed energy reforms, se€®AG Energy Market Reformimplementation Plan at
www.coag.gov.au/node/481
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While reliability standards are not currently set through a national framework, the Panel notes work
is underway to move towards orlé? Other regulatory provisions may usefully be transferred to the
nationalframework as well. Origin notes that:

[T]here are other examples of cross sector regulation that have a significant bearing on
energy market participants, such as the various state regimes for licensing. Multiple
frameworks increase the regulatory burdéor all market participants and ultimately raise
costs for consumers. Therefore, achieving framework consistency should be a policy

priority. (page 2)

The Panel sees significant benefit in a national framework for reliability standards and notes that
there has been a link between jurisdictional reliability standards and recent price increases.

139COAG Energy Council Communique, 1 May 2014.
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Box9.2: Electricitypricest a failure of competition policy?

A common concern raised through consultation was the impact of electricity price rises on
business andonsumers. Often stakeholders felt the price rises were as a result of privatisatic
many others felt it was because of the application of competition policy.

The AEMC undertakes annual pricing trend reports, most recently reporting in 2013 on expe
price trends over the three years to 20dB. Nationally the AEMC projected falling pressure or
prices coming from stabilising regulated network costs; and upward and downward pressure
the costs of different government environmental policies, includimgcost of the carbon price
and closeepremium solar feedn tariff schemes.

The report notes thatn 2012;13:

A regulated network costs, those associated with building and operating transmission and
distribution networks, including a return on capital eethe main component of the average
electricity bill. These costeadeup about 50 per cent of the national average electricity
price;

A the carbon pricing mechanism, renewable energy target and state and territoryirigadff
and energy efficiency schera affect electricity prices anmdadeup around 17 pecent of the
national average residential electricity priand

A competitive market costs include wholesale energy purchase costs and the costs of the
sale of electricity. They accowttfor around 33 per cent of the national average residentia
electricity price.

The previous report on 20£12 electricity prices demonstrated that the main driver of upward
pressure on retail prices at that point was network prices. difiticipatedstabilisation ha been
borne outin the new report. The increases in network pridaxely reflect the costs ofepladng
and upgradindhe network infrastructure.

A number of processes underwaye designed to improve the efficiency of regulated network
costs. For exame, new rules made by the AEMC in November 2012 have given the Australia
Energy Regulator greater discretion and more tools to determine efficient costs and revenue
when undertaking network regulatory determinations. The AEMC has also commenced a ruli
change process on the way distribution network businesses set their network tariffs. The AE}
will consider how distribution businesses can be encouraged to set network tariffs in a more
costreflective manner in undertaking this rule change.

Rather than fiding that competition has contributed to price increasté report notes that
competition in retail markets has allowed consumers to access better deals on price. Policies
most National Electricity Market jurisdictions allow for markeised prices ahconsumers in
thoseSates have, for example, been able to sav&6yper centin 2012;13 by shopping around fo
the best deal and switching from regulated offét$The finalisation of competition reforms, suct
as the full implementation of the National &gy Retail Law, would be expected to further
mitigate future price increases.

140Australian Energy Market Commission 202Bal Report: 2013 Residential Electricity Price Trd?age iv.
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Stakeholdergor the most part calfor full implementation of the National Energy Retail Law. The
Energy Retailers Association of Austratates that:

By standardising esumer protection regulation, the [National Energy Customer
Framework] has the capacity to reduce costs for retailers and ensure all customers
regardless of location receive the same protections. The failure of all jurisdictions to
accept the[National Enegy Customer Frameworkj full and existence of multiple
consumer protection regimes creates barriers to entry, such as increased regulatory,
administrative and compliance costs, for retailers wishing to expand their operations
across borders. Actions lpyrisdictions that inhibit the capacity of retaiketo compete
across borders isid inconsistent with the intention of the NEM.dpge13)

The Panel also notes concerns raised in submisssogh as EnergyAustraBathat the benefits from
a harmonisd National Energy Retail Lggometimes referred to as the National Energy Customer
Framework, or NECF) reduced costs to business and consumers and improved choice through
lowering barriers to energy retailers operating across state and territory bordease diminishedy
inconsistent application of the regime

The Queensland Competition Authority notes that

So far, the NECF has commenced in all states, except Queensland and Victoria. No state
has adopted the NECF without variations. While some vanatmay have been

considered necessary to reflect the particular circumstances in that state, the higher costs
of retailers complying with additional obligations and the potentially negative impacts on
competition should be carefully considered against blemefits. Nevertheless, in this case
partial harmonisation may beetter than the status quo. (pad®

The AEMC, in i3014 Retail Competition Reviefeund that the state of competition for small
customers varies across the NEM and recommertiatjurisdictions:

A consider options for raising awareness of the tools available for comparing energy offers
to improve customer confidence in the market;

A ensure concession schemes are delivering on their intended purpose in an efficient and
targeted way;

A continueto harmonise regulatory arrangements across jurisdictions to minimise costs,
including implementing the National Energy Customer Framework; and

A remove energy retail price regulation wieecompetition is effective. (page)

The Panel believes there is peato go further than the previously agreed refortosfurther develop
competition in the sectarFor example, the Energy Networks Association writes that:

[Energy Networks Associatiosjrongly supports the transfer of economic regulatory
functions undetthe National Electricity Law and National Gas Law and Rules from the WA
Economic Regulation Authority and NT Utilities Commission to the Australian Energy
Regulator, and the consistent application of the tHakrty access pricing rules (in

particular, Chpters 6 and 6A of the National Electricity Rules, and the National Gas Rules)
to energy networks in WA and NTa(e7)

While there may be strong arguments mostly on the basis of geography and high transmission
lossest for the WesternAustralianand Northern Territory markets not to be physically joined to
the National Electricity Market, the benefits of those jurisdictions adopting the national legislative
and institutional frameworks can be realised without physical conneciibe.Panel notes theraa
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already moves underway for this to occwith the Northern Territory Government moving to
transfer responsibilitydr its electricity regulation to the Australian Energy ReguléfdtR)

Gas

Reform in the gas sector has largely mirrored that of theteigty sector. The 2014 Eastern

Australian Domestic Gas Stdthexamined the market in detail and found that effective competition

in wholesale gas markets is linked to access to efficiently priced gas transportation, processing and
storage servicesvhich in turn relies on a combination of efficient price signals and regulatory
arrangements.

While the report notes that this has worked well to date, with a consistent build and redevelopment
of infrastructure to meet growing demand in recent years, it did@g significant changes in the
market andthat changes in the regulatory and commercial arrangements could be made to address

gas supply.

The report summarised options for government consideration including addressing regulatory
impediments to supply, iproving titte administration and management, jointly facilitag priority
gas projects and impranvg access to and cooperation on pcempetitive geoscience.

The report also indicated that a review into competition in the gas market is an dpticonsier,
and this was echoed by EnergyAustradits recommendation that

The Commonwealth Government request that the Productivity Commission conduct a
high level coordinated review of market design, gas market competition, the direction and
structure of he existing trading and related financial markets, and the suitability of
carriage models for pipeline regulatiofpage6)

The Panel notes that the Australian Government will respond to the report through the Energy Green
Paper.The Panel considers the éanPaper shoulgdamong other thingsexamine barriers to entry in

the gas market, whether access regimes are working effectively to encourage upstream and
downstream competition as well as regulatory and policy impediments to the efficient operation of
Australia@ gas marketThe Panel would welcome the Green Paper committing to a more detailed
review of competition inthe gas sectoin response to the Eastern Australian Domestic Gas Study and
calls in other reports such as thctorian Governmeri® Gas Mirket Taskforce Final Report and
Recommendation&™

141 Department of Industry and the Bureau of Resource and Energy Economic&261tn Australian Domestic Gas
Market Study page 47.

142Victorian Government 201&%as Market Taskforce Final Report and RecommendafRecommendation 15.
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The Pane® view

Reform of the energy sector remains importaimce energy is a key input to other sectors of th
economy.lncreasing competition in energy wiklp placedownward pressure on energy peisto
the benefit of consumers

Reform of the electricity and gas sectors is well progressaaparedto other sectors, but it is
unfinished. Reforms committed to by the Council of Australian Governments in December 2(
are still not complete.

Examples bpreviously agreed reforms which should be finalised are the implementation of th
National Energy Retail Law (designed to harmonise regulations for the sale and supply of en
and retail price deregulation. The Panel notes with concern changes terti@ate legislation
some jurisdictions have made in applying the National Energy Retail Law, and observes that
will detract from the originally intended benefits.

Further benefits may beealisedin the electricity and gas sectors from the transéémore
functions to the national regime, such as reliability standards and licensing arrangements.

Competition benefits may also be realised from greater integration of the &estustralian and
Northern Territory energy markets with the National Elexstyi Market.

The Panel notes the findings of the Eastern Australian Domestic Gas Market Study that
competition is largely working, but that there may need to be further monitoring of the marke
it is currently in a transitional phas&€he Panel supports further, more detailed review of
competition in the gas sector as proposed in the Study.

Water

Reform has occurred in the water sectbut it is not as progressed as electricity and, perhaps as a
result of the absence of a national framework, has be@e piecemeal. Each jurisdiction has made
progress but none could be said to have fully realised the potential constimoée and pricing
benefits from reforms in the sector.

For example, under the 2004 National Water Initiative, governments committdxe st practice

water pricing. In 2011 the PC identified economic efficiency as the overarching objective for urban
water pricing** The PC considered that equity issues are best dealt with outside the urban water
sector through, for example, taxation andcsal security system®espite these (and other) reports,
the National Water Commissidfifound that a failure to implement pricing reforms meant that
jurisdictions were not realising tHell intended benefits.

There is a diversity of approaches to ingiibnal arrangements across jurisdictions. In addition to
pricing, the MitionalWater Initiative encompassed the reform objectives of independent economic
regulation and the institutional separation of service providers from the regulatory and policy
functions of governments. Botbf these reforms are important to delivering efficient pricing where
there isa natural monopoly or where markets are not well developed. Th&éddal Water
GCommissiomotesthat it continues to support independent economic redgida and institutional
separation as important complements to pricing reforts

143Productivity Commission 2014pstralig@ Urban Water Sectppage 69.
144 National Water Commission 2013¢view of Pricing Reform in the Australian W&ector page Xii.
1451bid, page Xiv.

Part 3t Competition Policy Pagel27


http://pc.gov.au/projects/inquiry/urban-water/report
http://archive.nwc.gov.au/library/topic/pricing/review-of-pricing-reform-in-the-australian-water-sector

Infrastructure markets

Much like gas and electricity, there is significant agreement as to the most appropriate means to
promote competition in the water sectar promote costreflectivity in pricirg, create clear

objectives in regulation and improve governance arrangements to promote greater transparency and
independence in decisiemaking. However, the reforms in this area are proving slower to

implement.

The Independent Pricing and Regulatorpiinal (IPARTjotes that
[T]here is significant scope to reform the water sec{page 14)

Postage stamp pricing reflects the average cost of servicing a given area (eg, Sydney
Water@ area of operations). The National Water Initiative (NWI) pricingipties allow
postage stamp pricing, but state a preference for differentiated prices in specific areas.
However, postage stamp pricing remains NSW government polage1[7)

IPART further notes that:

[1t [is] important to develop nationally consisteptinciples in relation to competition
and private sector participation in the water market, similar to the reform of water
entitlements from the 2004 National Water Initiative agpe20)

This view is supported by Infrastructure Austratiits National Ifirastructure Plad*® The Plarstates
that Australi®@® water industry has a complex regulatory structure, with egate andTerritory
having its own economic regulatdn comparison, the UK hase water regulator to serve afillion
people.

Infrastructure Australiacalls for the creation of a national economic regulator for water on the basis
that it will provide stronger incentives to competitive private sector investment through greater
stability, efficiency and an improved corporatisation moddieagencyfurther notesthat Whort

term political and public pressures can strongly influence the direction of the water industry, and pull
states in different directior@which may be addressed to a certain degree by a national regulator.

The Pane® view
Progress in the water sector has been slower theforms inelectricity and gas.

While there are clear differences between the sectors, the approach taken in the energy sec
may prove instructive in terms of furthering reform, particularly in relatiomht creation of
national institutions and national agreements in areaSafe sovereignty.

In the first instance, therés merit in governments reommitting to a national water agreement,
with specific regard to promoting consistent economic regulaiiothe water sectoand the
potential for a national regulatoGovernments should also recommit to introducing efficient ar
costreflective pricing in water as far #ss practicato do sa

146Infrastructure Australia 2013\Jational Infrastructure Plarpage 60.
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Consumeraccess to data to improve competition

Markets work best when consumers are engaged and inforpeedpowering them to make good
decisionsThis can be assisted by steps to provide clear, easily understood information to consumers
about the products and services on offer, including through comparisoticesrsuch as the ABR
energymadeeasy.gov.awhich allows customers to compare electricity and gas offers in a common
format.

However, as BOICEBubmits, another means of empowering consumers by reducing information
asymmetry and complexitig by providing consumers with better access to data about their own
usageof products and servicgpage24).While such data may benefit consumers in many different
markets, some of the most obvious applications are in the utilities sector.

Midata is a initiative in the UK supported by the Government and drawing on insights from
behavioural economics. It aims to provide consumers with access to data which businesses collect
about their transactions and consumption in an electronic, machéaelable form:

[Gonsumerswill be able to make better informed decisions, often with the help of a third
party. Being able to base decisions on their previous behaviour will mean individuals can
choose products and services which better reflect their needs and offer them the best
value. This in turn will reward firms offering the best value products in particular markets,
allowing them to win more customers and profits and resources. This will drive
competition in the economy.

As a platform for innovation: midata will lead to theeation of new businesses which will
help people to interact with their consumption data in many innovative ways.

The UK Governmethias introduced legislation thatilvmandate data access in thore(sectors of
energy supply, credit cards, transactiaccounts and mobile phones, and set out principles for future
interventions inHon-core(kectors if required.

The US has an electricigpecific program called Green Button, givingtomers access to their
electricity data in a portable and stemble famat.'*®

The National Energy Retail Law seeks to address some of the information asymmetry contiegns
legislation requires thé\ERo0 maintain the®¥nergymadeeasyprice comparator service, as well as
legislating certain requirements for the provisiohinformation in standard form by retailers to
energy consumers. While these initiatives have gone some way to assisting consumers to better
participate in energy markets, access to thesagedata may further assist them to engage.

The PaneB view
Markets work best when consumers are engagempowering them to makaformeddecisions.

There is capacity to enhance Australian consufsrsess to data on their owrsage of utility
servicesn a usable format to assist consumers to make better informegsitens

147 UK Departmenfor Business Innovation & Skilispvernment Response to 2012 consultgtjpage 9.
148 Seehttp://greenbuttondata.org/.
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9.2 TRANSPORT

Aviation

All major Australianairports have been privatised through eitheutright sale or through 5§ear
leases*® Airports tend to have strong natural monopoly characteristizsisequently the
effectiveness of the regulatory framerk applying posprivatisation is important to ensure
appropriate prices and quality of service.

The PC reported on the regulation of airport services in 20h2.PC concluded that airpaofls
aeronautical charges, revenues, costs, profits and investioektreasonable compared with mostly
non-commercial airports overseas and existing safeguards have been littla ugedudingPartllIA
access declaration¥here has also been significant investment at airports, which have not suffered
bottlenecks compred to other sector$>

The PC noted that capital city airports possessed significant market power and found that price
monitoring data since 20023 showed substantial price increases at most of the monitored airports.
However, taken in context, price ireases did not indicate systemic misuse of market power.

The increase in pricdgs however, raised concerns with users. The Board of Airline Representatives
Australia notsthat:

While the industry has achieved large improvements in productivity, iat@wnal

aviation in Australia is facing significant cost pressures from the prices associated with its
Wviation infrastructur€ljet fuel supply, airports, air traffic management and fire services),
which will have consequences for air travel affordapidind the economic growth the
industry generates. @ge3)

While there is substantial regulation in place constraining the market power of airports, an
opportunity for promoting competition was lost when Sydney Airport was privatidéten it was
sold in D02, the Australian Government provided the acquirer with the right of first refusal to
operate a second Sydney airport. The ACCC notes that the right of first refusal eomfen®poly to
Sydney Airport over the supply of aeronautical services for iatgwnal and most domestic flights in
the Sydney basin. While inclusion of this right increased the salg jriedikely to have had an
anti-competitive impact on the aviation sectq;ACCC submission 1, page 36)

The Australian Airports Associati¢pege 5)considesthat land use planning and other restrictions
limit the ability of smaller airports to compete with larger ones

Other issues raised in submissions include the lack of competition between jet fuel suppliers at
airports and the cost of sers provided by Airservices Australia.

TheBoard of Airline Representatives Australiatesthat international airlines operating to Australia
pay some of the highegt fuel differential€ylobally (@ge7).

In relation to services provided by Airsies Australia, the Board of Airline Representatives Australia
notesthat the existing structure of Airservicgsrices encourages the development of an inefficient

149With a 49year extension available.
150Productivity Commission 201Economic Regulation of Airport Servjdénding 4.1, page XLVI.
1511bid, Finding 7.2, page XLVIII.
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aviation industry and distorts competition both between regional airports and with othedten®f
transport (page4).

The Pane® view

The price monitoring andight-handedXegulatory approaclin aviationappears to be working
well overall. However, if prices continue to increase as fast as they have been that would rai
concerns and may waant a move away from lightanded regulation for individual airports.

While the regulatory framework for airportgppears to be working well, airport privatisation cou
have been handled better. gignificant opportunityfor greater competitiorwas lostas a result of
Sydney Airport being privatised, with the new owner being given first right of refusal to opera
the second SydneAirport.

While privatising iraway that restrictscompetitionmay result in a higher sale price, it comes at
the longterm cost of a less competitive market structure

The competition in jet fuel supply arlde pricing structure for services provided by Airservices
Australia should be a focus of further reform efforts in the sector.

Port reform

Port reform has resulted in theogporatisation of ports in alBates and the Northern Territory. Most
major ports have moved to a landlord model, where the authority is involved ingirmore
activities only and more contestable elements such as stevedoring, dredging and towage are
provided by private contractorSs? Some ports have been privatised while others remain in
government hands.

Declaration of harbour towage services was repealed in 2002, as the industry was deemed
sufficiently competitive.

Stevedoring activities remain deodal services and subject to price monitoring by the ACGE.

most recentreport by the ACC@ontainer stevedoring monitoring report rid, highlights that
competition in the sector is increasing and that past reform focused on improving productivity has
been successful, such that users have benefitted through lower real prices and better service levels

(page Vviii)

However, the ACCC notsat returns in the industry remain persistently high, suggesting more
investment in capacity and greater competitioray be neededpage ix) This raises the question of
whether port authorities are sufficiently considering the need to foster greater competition through
making land available for new entrants. New terminals are opening in Brisbane and Sydney and one
is n prospect for Melbourne. However, as Hutchison Ports Australiaspiateits entry to occur:

[glovernments had to decide to develop and offer extra land for a new operator and
Hutchison needed to submit a winning bid and invest hundreds of millionsllafslo
establishing new terminals. (pagg

As with airports, a key issue when privatising ports is ensuring the regulatory regime can sufficiently
influence port authority activities to constratheir monopoly powerWhile some ports, particularly

bulk pats, may have only a few large customers that can exert countervailing power, other ports
may have significant market power in the absence of effective regulation.

152 Productivity Commission 200Bgview of National Competition Policy Refqrpage 15.
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An example of the former is the Hunter Valley coal chain, which brought together 11 ecabmi
four rail haulage providers and three terminals to optimise the coal export chain in the Hunter
Valley*>*Most city container ports are likely to fall into the latter category, with neither shipping
lines, stevedores nor shippers having the market poand/or the incentive to effectively constrain
the port authority or each other.

The ACCC also @t@necdotal evidence suggesting ports were being soltbasidered for salavith
restrictions on competition in place to enhance sate@s (page7). The ACCQotesthat:

Privatisation of port assets can raise issues of efficiency where monopoly rights are
conferred by state governments, with no consideration to the prospect for competition
and/or the need for economic regulation. This has the potentakisult in lost

efficiencies and/or higher charges which may be hard to remedy after the assets are sold.
(ACCC Submissionphge38)

The recent policy focus has largely been around infrastructure provision both at the ports and in the
port surrounds rater thanthe regulatory framework. For a port to operate effectively, road and rail
links also need to be optimiseBetter use of portsis linkedto improvements inand use planning as
well as pricing for other transport modéy.

The Pane® view

Signifiant reform ofports has been achiede which has benefited usemdlonetheless, various
participants in many of the port services chains have significant market power. Regulators atf
regulatory frameworks need teecognisethis, including through the applidion of pricing
oversight andif necessaryprice regulation

Leasing costs at porsaibject to price regulatioshould aim to reflect the opportunity cosf the
land and not the ability to extract monopoly rents. The latter represents an inefficierrn
consumers and business.

Cabotage (coastal shipping and aviation)

Australia has a policy of reserving coastal shipping for locally flagged vessels, thoughffageied
ships may carry cargo and passengers between Australian ports after beirsgditenlo so.

Significant changes were made to the process of licensing foreign vesdelghe Coastal Trading
(Revitalising AustraliaBhipping) Act 2012

The licenmgprocess is intended to allow Australian ships the opportunitgriguethat they ae in a
position to undertake voyages proposed to be undertaken by foreign vesselsepifesentsa form
of protectionof Australianregistered ships.

The Government announced separate departmedtedl consultations on coastal shipping regulation
on 8April 2014%°In view of the separate Government process to consider possible reforms to
coastal shippinghe Panelhas not examined tilsissue in detail.

153 Seewww.hvcce.com.au/AboutUs/Pages/History.aspx.

154 For further discussion see ACCC 2@k3)tainer stevedoring monitoring report no., pfage 18 and
www.infrastructureaustralia.gov.au/publications/files/COAG_National_Portat&jy.pdf

155 See Australian Government 201dptions Paper: Approaches to regulatowastal shipping in Australia
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However, thePanelhas received many submissicerguingthat changes made unde€Zoastal
Trading (Revitissing AustraliarShipping) Act 201Bave raised the cost and administrative
complexity of coastal shipping regulation without improving its service or provision.

This is highlighted by the Tasmanian Farmers and Graziers Association tigat note

[o]ne of the key regulatory impediments in Tasmania is the lack of competition and
demarcations surrounding coastal shipping.

These onerous regulations result in the 420 km distance across Bass Strait being the most
expensive sea transport route in the wor(page 8§

Similar to coastal shipping, Australia also prevents international airlines from picking up domestic
passengers on a domestic leg of an international flightile not raised in submissions, the Panel did
receive representations in its visit to Darwirathavidion cabotage preventedomestic passengers
from being able to be embarked on internationagfiis transiting through Darwin. For example, a
flight originating in Malaysia and travelling to Darwin and then on to Sydney cannot embark
passengers fothe Darwin to Sydney leg.

The Panel considsthere is likely to be considerable benefits flowing from the removal of air
cabotage restrictions on remote and poorly sendmimesticroutes and the current blanket air
cabotage restrictions are inefficient.

The Pane® view
The Panetonsiders that reform of coastal shippiregulationshould bea priority.

Consistent with the approach the Panel recommends for othgulatoryreviews, the Panel

considerghat restrictions on cabotagéor shipping and aviatioshould be removedinless they
can be shown t@roduceoutcomes that are in th@ublic interest and those daomes can only be
achieved byestricting competition.

This approach should guide the current Government consultation pracestation to coasth
shipping

Rail feight

In the rail sector, the NCP reforrfecusedon the structural separation of the interstate track

network from aboverail operations, with the formation of the Australian Rail Track Corporation,
along with the development of accesegimes and regulatory bodies. Networks have been declared
under the National Access Regime or equivaigate-based regimes. Open access was also applied
sporadically to related rail assets such as bulk handling assets, intermodal terminals, coahgorts
grain export facilities.

At a national level, the objectives set by the original NCP have been largely met. The application of
price controls and the oversight of regulators appear to have addressed concerns about possible
monopoly pricing. Regulatorggimes have generally promoted competition and entry has occurred
in some accesdependnt markets.

With the removal of regulation reserving certain freight tasks for rail under NCP, rail freight on the
majority of routes now has to compete with road tisport. Aurizon notes

The fundamental economic problem for the interstate rail network is a lack of scale, which
manifests as an inability to compete effectively with road transpodg§g89)
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While rail track may beonsidereda natural monopoly, intermdal competition can act as an
effective constraint. This has reduced the need for hdaanyded regulation in the rail sector.

Issues raisgin submissions include the complexity of access issues, with some-thoke
operators having to contend with migile access regimes provide asingle rail service, and that
structural separation has been imposed in areas where albaNeompetitionhas not ands unlikely
to emerge.

The Pane® view

Rail reform has been relatively successful and proceeded atsmmn@ble pace. Many rail freight
tasks face significant competition from road freight, which has made efficienlegincing reforms
relatively palatable. Regulators and policymakers should be pragmatic about structural sepa
of railways, recognising #t on some lowvolume rail routes vertical integration may be
preferable.

Road tansport

Australia is highly reliant on its road network for the efficient movement of goods and people both in
cities and the regiosn More than 70 per cent of domestic fréigis transported by road®®

Australig? road transport industry has historically operated in a diffuse regulatory and funding
framework, which has imposed significant costs on some road usexernment involvement in the
road transport sector covers linging, access rules, safety regulation and road provision.

The pace of road reform in Australia has been slow compared to other transport and utilities
reforms. This is partly due to roads and road transport being traditionally administered through
govermment departments, while airlines, airports, and rail have been operated by public companies.
Roads have also been seen as public goods, administered by a large number of authorities at the
local, state anderritory and CommonwealtHevel, and it has notden widely accepted that a public
utility style organisation could charge for them.

As a consequence, Commonwealth, state and territory governments have shown reluctance to
explore more costeflective pricing arrangements for roads while continuing teeajeneral
revenue from motorists through fuel excise, registration fees and other taxes such as stamp duties.

By contrast other natural monopoly sectors like electricity and water are independently regulated
identify efficient costs and prices, withetbased chargeased to fund the provision of the network.

Whilethere has been a move towards tolling for new roagsr thepast two decades, there has not
been any attempt to account for the capital costs of the road network as a whbis.has led tthe
situation where some routes are subjecform of road pricing while others are nateating
distortions and inequities among road users.

Heavy vehicles, being a significant contributor to road damage over time, have been the main focus
of roadchargng reforms. The current heavy vehicle charging regimes use a combination of
registration fees and fudbased charges to recover cost on average and do not reflect the actual cost
to the road network of an individual vehicle. Moreoyixes and charges anad users in general

are not directly linked to the provision of roads.

156 Australian Trucking Associatioh Future Strategy for Road Supply and Charging in Auspage 3.
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Infrastructure markets

The lack of effective institutional arrangements to support efficient planning and investment in the
road sectoris raised in several submissions.

The Business Council of Australi€fB recommensithat:

Governments should promote efficient investment and use of road transport
infrastructure through adoption of broatdased user charging, as part of comprehensive
tax reform and reform of Commonwealth and state funding arrangemeBtSAGummary
Report,pagel5)

Lack of proper road pricing distorts choi@songtransport modes: for example, between roads and
rail in relation to freight and roads and public transport for passenger transport. Aurizon notes that
the lack of commercial vidiiy of much of the rail freight industry is:

[e]xacerbated by the lack of competitively neutral pricing for heavy vehicle freight
transport on national highways and arterial roads, despite Federal, and State Government
policy advocating the shift of loAgaul freight from road to rail for economand social

policy reasons. (pag®

Lack of proper road pricing also contributes to urban congestion, which is a growing problem in
Australia®® capital cities>’ With road users facing little incentive to shiftrdand from peak to
off-peak periods, greater road capacity is needed. As IPART notes:

During peak periods of demand, roads are allocated through queuing \Wwhjzlses a far
greater cost to road users and the economy than would an effective pricing mechanism
(page22)

Technologiesre availablethat allow greater use of costeflective pricing, which in turn could be
linked to the provision of road infrastructur&his could make roads more like other sectors, where
road authoritiescharge directly for theiuse and us¢he revenues raised for roacbnstruction and
maintenance The PC notes in its recent report on infrastructure that:

The adoption of a welllesigned road fund model or a corporatised public road agency
model is paramount to delivering net befits from the funding and provision of roads. In
the future, road funds may be able to consider direct road user charges, which would
facilitate more effective asset utilisation and more rigorous assessment of new
investments:>®

Importantly, greater use otostreflective pricing linked to road provision holds the prospect of both
more efficient use of road infrastructure as well as more efficient investment based on clearly
identified demands. Considerable work has been undertaken by the Heavy Vehidierasitnent
Reform project to progress both user charging and institutional reform. The challenge is now to
agree on a model of implementation.

Given the size and importance of the road transport industry for the economy and the importance of
efficient roaduse and provision for urban and regional amenity and consumedbeing much
greater progress in this area needs to be made.

157 The Bueau of Infrastructure, Transport and Regional Economics estimates the costs of road congestion in Australian
capital citiedo have beer$9.4 billion in 2005 and projected to more than double by 2020
http://www.bitre.gov.au/publications/2007/files/wp_071.pdf

158Productivity Commission 2018 ublic Infrastructurepage 21.
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Infrastructure markets

Direct road pricing need not lead to a higher overall financial burden on motoinssexisting
indirecttaxes could be reduckas direct charging is introducedirect ludget funding for road
authorities could also be reduced as direct chargimgeasesnd is channelled into road fundRoad
authorities could be subject to prices oversight and independent pricing determirsatiorilar to
monopoly networks in other sectors.

Modelling undertaken by Infrastructure Partnerships Australia suggests that rural and regional
drivers will beefit mostfrom a move to replace indirect charges with cosfiective direct road user
charges™®

Thispolicy shift will require cooperatioffom all levels of governmenAs road pricing is introduced
the Australian Government should reduce excise and grants t&#tes andTerritories. This would
allow the reform to be fiscally neutral.

The Pael® view

Reform of road pricing and provision should be a priority. Road reform is the least advanced
transport modes and holds the greatest prospect for efficiency improvements, which are
important for Australian productivity and amenity.

Technol@ies areavailablethat allowfor more widespread application of cestflective pricing in
roads, taking into account location, time and congestiRavenue raised througtoad pricing
should bechannelled intaoad fundsto promote more efficient road wsand investment.

Cooperation from all levels of governmewill be needdto ensure that road pricing does not
result inan additional impost on road users

Public transport

Public transport reforms have not been pursued as part of competition pdbdylic transport
governance systems vary frofate to Sate and city to city. For the most part, however, public
transport is owned and operated by governmewithere the private sector provides substantial
operations, for example, private bus operators,isaand hire car services, these are often regulated
or licensed by governments.

The experience in Victoria serves as an example of public transport reforms that have ultimately
delivered significant benefits despite sonmitial problems. In the early 2@3 urban rail, tram and
country passenger rail operations were privatised. However, within a few years most of the
operators needed to be bailed out by the Victorian Government. While service levels had improved
significantly and passenger satisfactionreased, overestimates of patronage built into the bids
meant that the subsidies agreed to under the contracts were insufficient to keep the operators

solvent*®°

While the Victorian Government needed to bail out operators, it did natatonalise serviceand
train, tram and buservicesontinue to beoperated privately andnanaged through complex
contractual arrangements that provide incentives to maintain and improve service quality.

Applying the lessons learnerbin other sectors to public transport ctaisee greater use of
contracting outprivatisationor franchisingsubject to a regaltory regime imposingafeguardgo

159Infrastructure Partnerships Australia 2QEoad Pricing and Transport Infrastructure Fungdpage9.
160 See Victorian Department of Infrastructure 200%, Overview of Passenger Rail Franchising in Vicpages .
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