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MESSAGE FROM THE PANEL 

This is our Draft Report on reviewing AustraliaΩs competition policy. 

In putting it together we consulted widely across the country to hear views on AustraliaΩs 
competition policy, laws and institutions. An Issues Paper released on 14 April 2014 helped focus 
these discussions.  

We met with groups representing consumers and those representing business, both large and small. 
We also met with a variety of individual business people, academics, current and former regulators, 
and governments, including a number of state and territory Treasurers. During May and June, Panel 
members also attended business forums around the country organised by representative business 
groups. Altogether we have had close to 100 meetings with stakeholders. 

We received almost 350 submissions on our Issues Paper, and all non-confidential submissions are 
published on our website www.competitionpolicyreview.gov.au. Almost 50 per cent of submissions 
came from peak and advocacy bodies, around 30 per cent from business, 17 per cent from 
individuals and the remainder from governments. A wide variety of topics were identified, with the 
top five issues raised most often in submissions being competition law, competitive neutrality, 
misuse of market power, small business concerns and the operation of the ACCC.  

The Panel has drawn heavily on the expertise and experience of stakeholders garnered through 
submissions and in consultation meetings. We would like to thank all those who have put time into 
these contributions. They have provided us with crucial insights into the issues we have been asked 
to consider. Nevertheless, the views expressed in this Draft Report are our own.  

We are aware of other reviews currently in train that are likely to cover sector-specific aspects of 
competition policy, such as the Financial System Inquiry, the Energy White Paper, the Review of the 
National Broadband Network, the Review of Coastal Trading and the Agricultural Competitiveness 
White Paper. The Australian Government has also commenced a Federation White Paper and 
foreshadowed a review of the Fair Work Act 2009 and a Tax White Paper. While the Panel has not 
made detailed draft recommendations in these areas, in some cases we have encouraged these 
reviews to take account of competition issues. 

We are keen to test our views with all stakeholders in a variety of ways. Extensive consultation will 
be held following the release of this Draft Report, including public forums, and through further 
written submissions and feedback from interested parties. We will also hold a conference in 
October 2014 where delegates can reflect on international as well as Australian experience of 
competition policy. Attendance at the conference is limited, but video recordings of the plenary 
sessions will be available on our website. 

Up-to-date advice on the Review and its progress, including consultations, will be posted regularly on 
our website: www.competitionpolicyreview.gov.au. 

This Draft Report provides ΨPanel viewsΩ as well as ΨDraft RecommendationsΩ that you may use to 
focus your submissions (see Part 2 for the Draft Recommendations). Submissions need not cover all 
issues.   

http://www.competitionpolicyreview.gov.au/
http://www.competitionpolicyreview.gov.au/
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Formal submissions may be lodged online at www.competitionpolicyreview.gov.au or forwarded to: 

Competition Policy Review Secretariat 
The Treasury  
Langton Crescent 
PARKES ACT 2600 

If you do not wish to make a formal submission, you can use the Ψhave your sayΩ option on the 
website www.competitionpolicyreview.gov.au/submissions/.  

Submissions are due by Monday 17 November 2014. 

The Draft Report will be followed by a Final Report to be provided to the Australian Government by 
March 2015. 

We look forward to hearing further from all interested parties as we progress the work of the 
Review. 

 
L to R: Peter Anderson, Michael OôBryan QC, Professor Ian Harper (Chair of the Review), Su McCluskey. 

  

http://www.competitionpolicyreview.gov.au/
http://www.competitionpolicyreview.gov.au/submissions/
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ABBREVIATIONS 

ACCC Australian Competition and Consumer Commission 

ACCI Australian Chamber of Commerce and Industry 

ACCP Australian Council for Competition Policy (proposed body) 

ACL Australian Consumer Law 

AEMC Australian Energy Market Commission 

AER Australian Energy Regulator 

ALRC Australian Law Reform Commission 

BCA Business Council of Australia 

CCA Competition and Consumer Act 2010 

CDPP Commonwealth Director of Public Prosecutions 

COAG Council of Australian Governments 

CPA Competition Principles Agreement 

CSO community service obligation 

EU European Union 

GDP gross domestic product 

IP intellectual property 

IPART Independent Pricing & Regulatory Tribunal (NSW) 

NBN National Broadband Network 

NCC National Competition Council 

NCP National Competition Policy 

NDIS National Disability Insurance Scheme 

NDIA National Disability Insurance Agency 

NEM National Electricity Market 

NSW New South Wales 

NZ New Zealand 

OECD Organisation for Economic Co-operation and Development 

PBS Pharmaceutical Benefits Scheme 

PC Productivity Commission 

PPP public-private partnership 

RPM resale price maintenance 

TPA Trade Practices Act 1974 

Tribunal Australian Competition Tribunal 

UK United Kingdom 

US United States 
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EXECUTIVE SUMMARY 

Reinvigorating AustraliaΩs competition policy is essential to help meet the economic challenges and 
opportunities we face now and into the future. 

Our competition policies, laws and institutions serve the national interest when focused on the 
long-term interests of consumers.  

Change is constant in the economic landscape, bringing opportunities as well as challenges. Exposing 
the Australian economy to greater competition through the 1980s and 1990s helped us make the 
most of economic opportunities as they emerged and also to face the challenges that arose. 

The Panel has been tasked with examining whether AustraliaΩs competition policies, laws and 
institutions remain Ψfit for purposeΩ, especially in light of the changing circumstances of the Australian 
economy that are expected to unfold over the next decade or so. 

This Draft Report identifies three major forces affecting the Australian economy that will influence 
whether our competition policies, laws and institutions are fit for purpose. 

The rise of Asia and other emerging economies provides significant opportunities for Australian 
businesses and consumers, but also poses some challenges. A heightened capacity for agility and 
innovation will be needed to match changing tastes and preferences in emerging economies with 
our capacity to deliver commodities, goods, services and capital. We need policies, laws and 
institutions that enable us to take full advantage of the opportunities offered.  

Our ageing population will give rise to a wider array of needs and preferences among older 
Australians and their families. Extending competition in government provision of human services will 
help people meet their individual health and aged care needs by allowing them to choose among a 
diversity of providers.  

New technologies are Ψdigitally disruptingΩ the way many markets operate, the way business is done 
and the way consumers engage with markets. The challenge for policymakers and regulators is to 
capture the benefits of digital disruption by ensuring that competition policies, laws and institutions 
do not unduly obstruct its impact yet still preserve traditional safeguards for consumers. 

Competition policy 

Competition policy is aimed at improving the economic welfare of Australians. It is about making 
markets work properly to meet their needs and preferences. 

In the PanelΩs view, competition policy should: 

Å make markets work in the long-term interests of consumers; 

Å foster diversity, choice and responsiveness in government services; 

Å encourage innovation, entrepreneurship and the entry of new players; 

Å promote efficient investment in and use of infrastructure and natural resources; 

Å establish competition laws and regulations that are clear, predictable and reliable; and 

Å secure necessary standards of access and equity.  
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Important unfinished business remains from the original National Competition Policy (NCP) agenda, 
and new areas have arisen where competition policy ought to apply.  

Ageing of AustraliaΩs population will impose greater demands on health and aged care services. 
Establishing choice and competition principles in government provision of human services can 
improve services for those who most need them. If managed well, this can both empower consumers 
and improve productivity at the same time.  

In the area of human services, the Panel recommends that: 

Å user choice be placed at the heart of service delivery; 

Å funding, regulation and service delivery be separate;  

Å a diversity of providers be encouraged, while not crowding out community and voluntary 
services; and  

Å innovation in service provision be stimulated, while ensuring access to high-quality human 
services. 

In the area of infrastructure, the Panel recommends introducing cost-reflective road pricing linked to 
road construction, maintenance and safety to make road investment decisions more responsive to 
the needs and preferences of road users. 

Reforms begun in electricity, gas and water need to be finalised. 

Anti-competitive regulations remain in place despite significant progress made under NCP. The Panel 
recommends that regulations restricting competition be reviewed by each jurisdiction, with 
particular priority given to regulations covering planning and zoning, retail trading hours, taxis, 
pharmacy and parallel imports.  

AustraliaΩs intellectual property regime is also a priority for review. We recommend that the current 
exception for intellectual property licences in the Competition and Consumer Act 2010 (CCA) be 
repealed.  

Competitive neutrality remains a matter of concern for many stakeholders, including small 
businesses. We recommend that competitive neutrality policies be reviewed and updated against 
best practice, and that complaints-handling processes and monitoring be improved.  

Competition laws 

In guiding our consideration of whether AustraliaΩs competition laws are fit for purpose, the Panel 
asked a number of questions: 

Å Does the law focus on enhancing consumer wellbeing over the long term? 

Å Does the law protect competition rather than protecting competitors? 

Å Does the law strike the right balance between prohibiting anti-competitive conduct and not 
interfering with efficiency, innovation and entrepreneurship? 

Å Is the law as clear, simple and predictable as it can be? 

While the Panel considers that our competition laws have served Australia well, we recommend 
specific reforms to enhance their effectiveness. 
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These include changes to section 46 governing the misuse of market power to bring it into line with 
other prohibitions by focusing on protecting competition and not competitors. While the threshold 
test of Ψsubstantial degree of market powerΩ is well understood, the central element of Ψtaking 
advantage of market powerΩ is difficult to interpret and apply in practice. We recommend that the 
provision be reformulated so that it targets anti-competitive conduct that has the purpose, effect or 
likely effect of substantially lessening competition. 

The Panel also recommends a number of changes to simplify and clarify the operation of the law, to 
bring to the forefront the competition policy objectives of the law and to reduce business compliance 
costs. The cartel provisions should be simplified, and the price signalling provisions removed and 
replaced by extending section 45 to concerted practices that have the purpose, effect or likely effect 
of substantially lessening competition. Merger approval processes should be streamlined. 

We recommend changes to other approval processes, both authorisation and notifications, in order 
to reduce costs for business, particularly small business.  

We also recommend that collective bargaining arrangements be made more flexible and easier for 
small business to use, and we invite views on whether there should be a specific dispute resolution 
scheme for small business for matters covered by the CCA. 

Competition institutions 

The Panel has assessed AustraliaΩs competition institutions τ their current performance and 
preparedness for the future τ and identified a gap in AustraliaΩs competition framework. Australia 
needs an institution whose remit encompasses advocating for competition policy reform and 
overseeing its implementation. This includes reforms agreed following this Review and future 
reforms. 

We recommend replacing the National Competition Council (NCC) with a new national competition 
body, the Australian Council for Competition Policy (ACCP). This should be an independent entity and 
truly ΨnationalΩ in scope, established and funded under a co-operative legislative scheme involving 
the Commonwealth, States and Territories. 

Where competition reforms result in disproportionate effects across jurisdictions, competition policy 
payments should be made to ensure that revenue gains flowing from reform accrue to the 
jurisdictions undertaking the reform. The ACCP would be responsible for administering payments, 
based on actual implementation of reforms. 

This new body would be an advocate and educator in competition policy. It would have the power to 
undertake market studies at the request of any government, and could consider requests from 
market participants, making recommendations to relevant governments on changes to 
anti-competitive regulations or to the ACCC for investigation of breaches of the law. 

The Panel recommends that the ACCC retain both competition and consumer functions. We also 
recommend a separate access and pricing regulator be established with responsibility for existing 
regulatory functions undertaken by the NCC and the ACCC, including the Australian Energy Regulator, 
but with relevant consumer protection and competition matters remaining with the ACCC. 

The Panel considers that the ACCC is a well-regarded and effective body but that its governance 
would be strengthened with input from individuals free of responsibility for its day-to-day 
operations. This would bring an ΨoutsiderΩs viewΩ and, in particular, allow business, consumer and 
academic perspectives to bear directly on ACCC decision-making. Accordingly, we have suggested 
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enhancing the governance structure of the ACCC by adding a Board. The Draft Report canvasses two 
options for how this Board might be configured. 

Next steps 

This is a draft report but still presents specific recommendations for the purpose of stimulating 
debate. In a number of areas the Panel seeks further input from stakeholders as well as feedback on 
the Draft Recommendations. We look forward to continuing our engagement with stakeholders on 
the issues before the Review. 
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REPORT STRUCTURE 

In Part 1 of this Draft Report the Panel spells out the context for the Review, including the key 
challenges and opportunities facing Australia. 

In Part 2 the Panel offers its Draft Recommendations for reform of competition policies, laws and 
institutions. Since this is a draft report, the Panel seeks feedback from stakeholders on its conclusions 
and proposed reforms. These will inform the PanelΩs Final Report to the Australian Government. On 
some questions, the Panel is yet to reach a specific view, and presents options rather than draft 
proposals. Further stakeholder input is especially welcome on these points. 

Part 3 explores the competition policy landscape in more detail, beginning with the principles 
underpinning the original NCP framework and asking whether revisions or extensions are needed in 
light of the different forces now bearing on the Australian economy. Discussion then turns to a suite 
of specific issues related to competition policy, including unfinished business from the original NCP 
reform agenda and new horizons for competition policy. 

Part 4 explores our competition laws in detail, examines areas where some observers claim they are 
deficient, and considers whether the laws remain fit for purpose in a changing business environment. 

Finally, Part 5 assesses AustraliaΩs competition institutions, including the competition regulators, 
examining their current capabilities and preparedness for the future. 
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As a small, open economy Australia is exposed to competitive forces that originate beyond our 
borders. This is nothing new. AustraliaΩs economic development has been propelled by exposure to 
opportunities elsewhere in the world, with Australian living standards reflecting the beneficial impact 
of international trade in goods and services τ both exports and imports. 

Exposure to developments outside Australia widens choice and opportunities, so that Australia 
remains an attractive place to live, work, raise a family and run a business. 

During the 1980s and 1990s successive governments opened the Australian economy to greater 
competition by lowering import tariffs, deregulating markets for foreign exchange, admitting foreign 
banks, deregulating domestic aviation, and partially deregulating and reforming the waterfront, 
coastal shipping and telecommunications. These initiatives widened consumer choices, lowered 
prices and exposed local producers to more intense competition from abroad. 

Deepening AustraliaΩs integration with the world 

The 1980s heralded a new era for Australia, with reforms aimed at integrating the Australian 
economy more closely with the world economy. Key components of that agenda included trade 
liberalisation, capital market liberalisation and deregulation of traded services. 

Trade liberalisation τ reductions in tariff assistance (that had begun in 1973) and the abolition of 
quantitative import controls τ mainly in the automotive, whitegoods and textile, clothing and 
footwear industries τ gathered pace from the mid-1980s. The effective rate of assistance to 
manufacturing fell from around 35 per cent in the early 1970s to 5 per cent by 2000. 

Capital markets τ the Australian dollar was floated in March 1983, foreign exchange controls and 
capital rationing (through quantitative lending controls) were removed progressively from the 
early 1980s and foreign-owned banks were allowed to compete τ initially for corporate 
customers and then, in the 1990s, to act as deposit-taking institutions.1 

From the late 1980s other changes also occurred in infrastructure, such as the partial deregulation 
and restructuring of airlines, coastal shipping, telecommunications and the waterfront.  

 

In the 1990s the competition agenda broadened to include goods and services not typically exposed 
to foreign competition, like electricity, telecommunications services and rail freight. Many of these 
were supplied locally by public monopolies or government departments. 

In 1995 the Commonwealth, state and territory governments agreed to implement a wide-ranging 
National Competition Policy (NCP) built on the recommendations of the Hilmer Review. The NCP 
reflected a desire to build on the momentum of earlier reforms by extending the reach of choice and 
competition beyond tradeables to encompass non-tradeable goods and services. 

                                                           

1  Banks, G 2005, Structural Reform Australian-Style: Lessons for Others?, Presentation to the IMF, World Bank and OECD. 

http://www.pc.gov.au/__data/assets/pdf_file/0004/7663/cs20050601.pdf
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This was not an exercise in driving competition further into the Australian economy for its own sake, 
but for the longer-term benefits that would flow for Australian living standards. 

These expectations were realised. In 2005 the Productivity Commission estimated that productivity 
improvements and price reductions flowing from the NCP and related reforms in the 1990s raised 
AustraliaΩs GDP by 2.5 per cent. 

National Competition Policy 

In 1995 Australian governments committed to a set of agreements under the NCP, which: 

Å extended the Trade Practices Act 1974 (TPA) to previously excluded businesses 
(unincorporated businesses and state, territory and local government businesses); 

Å established independent price oversight of state and territory government businesses; 

Å corporatised and applied competitive neutrality principles so that government businesses 
did not enjoy a net competitive advantage as a result of public sector ownership; 

Å structurally reformed public monopolies to separate out industry regulation and where 
possible further disaggregated potentially competitive parts of the monopoly; 

Å established a third-party access regime for significant bottleneck infrastructure;  

Å reviewed all legislation restricting competition; 

Å applied the competition agreements to local government; 

Å established the National Competition Council; 

Å imposed conditions on governments seeking to exempt conduct from the competition law; 
and 

Å provided financial assistance to the States and Territories conditional on progress 
implementing the NCP. 

 
The impact of the NCP reforms is evident not just in economic statistics but in everyday experience. 
For example, prior to the NCP reforms:  

Å consumers had no choice of electricity or gas provider τ they paid regulated tariffs and 
customer service was poor or non-existent;  

Å there was a monopoly in telecommunications services, which ended only in 1992 when 
AustraliaΩs second telecommunications provider, Optus, entered the market; 

Å there were price controls and supply restrictions on food products like eggs, poultry, milk, rice 
and sugar;  

Å retail trading hours were restricted for most stores, with limited trading on weekends; and 

Å only lawyers could offer land conveyancing services (conveyancing fees fell by 17 per cent in 
NSW when this regulation was repealed, leading to an annual saving to consumers of at least 
$86 million).2 

By contrast, Australians today can choose among competing providers of gas and electricity services, 
and can complain to their energy ombudsman if they are unhappy with the service rendered.  

                                                           

2  National Competition Council 1999, National Competition Policy: Some impacts on society and the economy, page 9. 

http://ncp.ncc.gov.au/docs/OINcpIm-002.pdf
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Retail trading hours have been substantially deregulated in most States and Territories, and online 
shopping allows consumers access, choice and convenience at any time of the day or night. There are 
now more mobile phones in Australia than people, and consumers can choose among a vast array of 
phone plans from a variety of telecommunications providers.  

Strengthening competition brings economic benefits, including choice and diversity, as well as lower 
overall prices. An economy that responds more flexibly to peopleΩs changing needs and preferences, 
with a wider array of products from a greater variety of sources at cheaper prices, improves the 
everyday lives of Australians.  

The changes induced by reforms can involve adjustment costs and can give rise to distributional 
consequences. For example, businesses can close, assets can lose value and jobs can be lost. 
Consumers can also find it difficult to navigate increased choice. These costs are transitional but 
nevertheless can be painful for the individuals involved. They should not stop otherwise beneficial 
reforms but do need to be considered as an important part of policy implementation. 

Changing times 

Change is a constant presence in the economic landscape. Change brings opportunities as well as 
challenges. Exposing the Australian economy to greater competition through the 1980s and 1990s 
helped us make the most of economic opportunities as they emerged and also to face the challenges 
that arose. 

Australia has enjoyed continuous economic growth since the early 1990s and weathered the global 
financial crisis of the late 2000s without a recession. Both are markers of resilience and flexibility in 
the Australian economy and reflect the influence of successful macroeconomic and microeconomic 
policies, including reforms introduced under the NCP. 

Forces for change continue to bear on the Australian economy. Some of these forces were barely 
envisaged, if at all, at the time of the Hilmer Review. For example, online digital technologies were in 
their infancy in the early 1990s, and were rapidly and widely adopted, including through the World 
Wide Web, from the mid-1990s. The rise of China was anticipated, following the economic reforms of 
Deng Xiaoping, but not really established until well into the 1990s. Ageing of AustraliaΩs population 
was again anticipated but has only begun to bite economically as the ΨBaby BoomΩ generation retires 
from the workforce. 

The Australian Government has established the Competition Policy Review to consider how well 
AustraliaΩs competition policy, laws and institutions are travelling two decades on from the Hilmer 
Review. In particular, how appropriate are current competition policy settings for the challenges that 
face us now rather than 20 years ago? 

Three major forces for change relevant to this Review stand out as influencing the Australian 
economy now and into the foreseeable future: 

Å the industrialisation of developing nations and, in particular, the rise of Asia and the growing 
Asian middle class; 

Å ageing of the Australian population and falling workforce participation; and 

Å diffusion of digital technologies with their potential to disrupt established patterns of 
economic activity. 
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Developing nations and the rise of Asia 

The re-emergence of China and India as global economic superpowers is driving fundamental 
structural change in the global economy. The sheer size and pace of growth in these populous 
economies is shifting the pattern of world economic growth, favouring suppliers of raw materials 
and energy commodities like Australia. 

The global shifts are not confined to the Asian region, however. Many emerging economies in 
Europe, Africa and Latin America also supply raw materials and energy in direct competition to 
Australia. As the OECD notes, the global economic balance will continue to shift towards current 
non-OECD areas, including many emerging economies, whose economic structure and export profile 
will look increasingly like those of the OECD countries. 

The OECD also notes that, to partner these shifts over time: 

[F]urther reforms to inject dynamism in labour and product markets, combined with 
re-designed intellectual property right policies, will be needed to sustain innovation, 
productivity and employment.3 

This message resonates for Australia in many ways, since we cannot assume that the rise of Asia will 
remain an uncontested opportunity. We will face challenges from other nations in securing the 
benefits of this shift in global economic activity.  

To date, our supply of raw materials and energy has sustained high levels of income growth for 
Australia. While their contribution to growth will moderate, exports of commodities to Asia will very 
likely remain strong for years to come. Moreover, the rise of the Asian middle class will present new 
opportunities for Australia, especially in traded services like education, health and financial services.  

The enormous growth in Asian consumption is expected to sustain high levels of infrastructure 
investment, increase consumer demand, and enhance AsiaΩs economic sophistication and global 
integration. This represents a substantial and broad export opportunity for Australian suppliers of 
commodities, goods, services and capital.  

The rise of Asia and other emerging economies puts new pressure and expectations on AustraliaΩs 
domestic systems that were built for a particular economic landscape and at a particular time. 

Australia will need policies, laws and institutions that help us make the most of the opportunities 
we face. In particular, we need to build adaptability, flexibility and responsiveness into our systems. 
A heightened capacity for agility and innovation will be needed to match changing tastes and 
preferences with our own capacity to deliver commodities, goods and services into Asia and 
elsewhere in the developing world. 

At the same time, the benefits of these economic opportunities should reflect in the living standards 
of everyday Australians. A wider array of products and services to choose from, supplied from a 
variety of sources, at prices kept low by competition τ domestically and from abroad τ will help to 
diffuse the benefits of AustraliaΩs economic opportunities widely within the Australian community. 

                                                           

3  OECD 2014, Shifting Gear: Policy Challenges for the next 50 Years, OECD Economics Department Policy Notes, No. 24, 
page 1. 

http://www.oecd.org/eco/growth/Shifting%20gear.pdf


 

Part 1 τ Overview  Page 14 

Ageing 

AustraliaΩs population is ageing. The number of Australians aged 75 years and over is projected to 
increase by around four million between 2012 and 2060 τ an increase roughly equivalent to the 
current population of Sydney.4 Population ageing will lower expected income growth. As the Baby 
Boom generation retires, the number of working age people relative to those over the age of 65 will 
fall. 

Population ageing will substantially increase demands on the health and aged care systems. Today 
around a quarter of total Australian Government spending is directed to health, age-related pensions 
and aged care. This is expected to rise to around half by 2049-50.5 Improving the efficiency and 
responsiveness of these sectors will be crucial to meeting the needs and preferences of older 
Australians with dignity.  

While the ageing of AustraliaΩs population is well documented, its impact on our competition 
framework has not received much attention. Allowing people greater choice over their aged care 
arrangements, where this is feasible, as well as encouraging more diversity among providers will 
improve the systemΩs capacity to meet a widening array of needs and preferences among ageing 
Australians and their families. Competitive entry to aged care markets by innovative service 
providers will also help to place downward pressure on costs. 

We will need systems and policies that facilitate more options rather than fewer, and encourage 
flexibility, adaptability and responsiveness in methods of delivery. Increasing competition in health 
and aged care is aimed at meeting the needs and preferences of individual users rather than those of 
providers.  

The digital revolution 

New technologies are transforming the way many markets operate, the way business is done, and 
the way consumers engage with markets. The internet has already had a significant impact on the 
Australian economy. Australians are typically fast adopters of new technologies (such as smart 
phones), new applications and software tools. This has in turn encouraged internet service providers 
to extend and develop the infrastructure required to access internet services more fully. 

New technologies are also driving changes in sectors such as energy and transport. For example, 
Ψsmart metersΩ allow consumers to access real-time information on pricing and usage of energy, 
while smart phone applications allow consumers to compare airfares in real time. 

Technological innovation is lowering barriers to entry across a range of markets. The company Uber 
uses a smart phone application to connect users and providers of passenger vehicle services in direct 
competition with the taxi industry (see Box 1.1). This is an example of digital technology disrupting 
traditional markets. 

Innovative competitive entry of this type can lower cost to consumers and widen their choice of 
providers. It can also raise concerns about consumer safety. The challenge for policymakers and 
regulators is to capture the benefits of disruptive entry while preserving traditional safeguards 
against doubtful or dangerous market practices. 

                                                           

4  Productivity Commission 2013, An Ageing Australia: Preparing for the Future, Research paper, page 6.  

5  Australian Government 2010, Intergenerational Report, page 47. 

http://www.pc.gov.au/__data/assets/pdf_file/0003/129747/ageing-australia-overview.pdf
http://archive.treasury.gov.au/igr/igr2010/report/pdf/IGR_2010.pdf
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Changes brought about by digitisation and access to the internet are fostering the growth of 
networks where information and ideas are routinely shared. This ΨspilloverΩ of knowledge is a 
recognised catalyst of innovation, adaptation and invention τ the drivers of growth in the 
Ψknowledge economyΩ. 

Today we see the emergence of new digital technologies with a proliferation of new applications and 
uses, including emerging trends such as collaborative consumption, or viewed slightly differently, 
new marketplaces (so-called Ψsharing marketsΩ) developing outside traditional commercial channels.  

The use of technology to foster new markets provides more consumers with access to what they 
want and need, potentially including lower-income consumers. 

The pervasive presence of knowledge networks and the power of innovation to lift living standards 
mean that AustraliaΩs competition policies, laws and institutions must be fit for purpose for the 
digital age. 

Competition policy 

Competition policy, like other arms of government policy, is aimed at securing the welfare of 
Australians. Broadly speaking, it covers government policies, laws and regulatory institutions whose 
purpose is to make the market economy serve the long-term interests of Australian consumers. 
Competition policy is about making markets work properly. 

Strengthening the competitiveness of enterprises is a necessary national economic challenge. 
However, competition policy concerns the competitiveness of markets as a whole, not individual 
enterprises. Nonetheless, the disciplines of a competitive market compel efficiencies in the conduct 
of business, which in turn contribute to the productivity and competitiveness of enterprises. 

The Competition Policy Review has been tasked with examining whether AustraliaΩs competition 
policies, laws and institutions remain fit for purpose, especially in light of the changing circumstances 
of the Australian economy that are expected to unfold over the next decade or so. 

Competition policy sits well with the values Australians express in their everyday interactions. We 
expect markets to be fair and we want prices to be as low as they can reasonably be. We also value 
choice and responsiveness in market transactions τ we want markets to offer us variety and novel, 
innovative products as well as quality, service and reliability. 

Access and choice are particularly relevant to vulnerable Australians or those on low incomes, whose 
day-to-day existence can mean regular interactions with government. They too should enjoy the 
benefits of choice, where this can reasonably be exercised, and service providers that respond to 
their needs and preferences. These aspects of competition can be sought even in ΨmarketsΩ where no 
private sector supplier is present. 

Maximising opportunity for choice and diversity, keeping prices competitive, and securing necessary 
standards of quality, service, access and equity τ these are the things Australians expect from 
properly governed markets. A well-calibrated competition policy aims to secure these outcomes in 
commercial transactions and, where appropriate, also in the provision of government services. 
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Fit for purpose 

The Panel identifies six attributes of competition policy which we regard as defining its fitness for 
purpose. These attributes are the criteria against which we have assessed AustraliaΩs current 
competition policy, laws and institutions in this Draft Report. In Part 2 we make draft 
recommendations on how existing arrangements might be improved. 

A competition policy that is Ψfit for purposeΩ: 

Å focuses on making markets work in the long-term interests of consumers; 

Å fosters diversity, choice and responsiveness in government services; 

Å encourages innovation, entrepreneurship and the entry of new players; 

Å promotes efficient investment in and use of infrastructure and natural resources; 

Å includes competition laws and regulations that are clear, predictable, and reliable; and 

Å secures necessary standards of access and equity. 

 

Making markets work in the long-term interests of consumers 

Our competition policy, laws and institutions serve the national interest best when focused on the 
long-term interests of consumers. 

Consumers in this context are not just retail consumers or households but include businesses 
transacting with other businesses. In the realm of government services, consumers are patients, 
welfare recipients, parents of school-age children or users of the national road network. 

In 1995 the then TPA incorporated an objects clause,6 stating: 

The object of this Act is to enhance the welfare of Australians through the promotion of 
competition and fair trading and provision for consumer protection.  

A focus on the competitive process, rather than competitors, and the interests of consumers is a 
well-established principle in competition policy across the globe. 

In an environment where AustraliaΩs economic structure will continue to evolve in response to global 
forces, and markets become increasingly global through technology and stronger trade channels, 
fostering competitive processes in the interests of consumers becomes an ever-changing and 
challenging task. 

As it becomes more challenging to ensure that markets operate efficiently in the interests of 
consumers, adherence to fundamental principles assumes greater importance. In particular, the 
smooth entry and exit of suppliers in response to changing consumer tastes, needs and preferences 
must be fostered τ which means removing or lowering barriers to entry (and exit) wherever 
possible.  

                                                           

6  Section 2 of the former Trade Practices Act 1974. Now section 2 of the Competition and Consumer Act 2010 (CCA).  
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We also need flexible regulatory arrangements that can adapt to changing market participants, 
including those beyond our borders, and to new goods and services that emerge with rapidly 
evolving technology and innovation. Market regulation should be as Ψlight touchΩ as possible, 
recognising that the costs of regulatory burdens and constraints must be offset against the expected 
benefits to consumers.  

We need to allow success to emerge in response to market-driven factors, rather than prescribing 
rules that support firms of particular sizes at the expense of others. Doing the latter compromises the 
long-term interests of consumers. Success in the market should be driven by consumer interests, not 
the special interests of suppliers or providers. 

Our competition laws rightly censure anti-competitive trading terms or abuse of market power, but 
such interventions should be targeted and proportionate. Technology can be a game-changer for 
businesses of all sizes, and can allow smaller nimble firms to compete on a global scale, without any 
pre-requisite economies of scale in order to succeed.  

Fostering diversity, choice and responsiveness in government services 

Choice is a powerful dynamic force for improving our lives. By expressing our individual requirements 
and preferences, government services can be adapted to better serve our needs.  

On the other hand, choice is not about having unlimited options or facing a bewildering array of 
possibilities. ItΩs about having our needs and preferences met easily and affordably, in a timely 
fashion, and at a place and time of our choosing τ which may well be outside standard business 
hours. 

Given the size and pervasiveness of government in the Australian economy, as funder, provider and 
regulator, there is a need to consider new ways to foster diversity, choice and responsiveness in 
government services. 

Australians will demand more government services over time, especially in health and education as 
our population ages and life-long learning becomes a more important means of securing rewarding 
employment. These demands are also likely to increase as Australians adjust to a more changeable, 
less certain economic and social environment. 

Designing markets for government services may be a necessary first step as governments contract 
out or commission new forms of service delivery, drawing on public funds. Over time a broader, 
more diverse range of providers may emerge, including private for-profit, not-for-profit and 
government business enterprises, as well as co-operatives and mutuals. 

If managed well, moving towards greater diversity, choice and responsiveness in the delivery of 
government services can both empower consumers and improve productivity at the same time.  

Encouraging innovation, entrepreneurship and the entry of new players 

Coming decades are likely to see an acceleration of the technological change we have witnessed in 
the recent past, most especially in the field of information and communications technology (ICT). 
The explosion in information available to all market participants has better informed those on the 
buy-side of transactions but also allowed those on the sell-side to target their goods and services 
more accurately. 

The information revolution is just one facet of a rapidly evolving technology landscape. New 
techniques and applications utilising information are fostering new ideas and ways of doing business 



 

Part 1 τ Overview  Page 18 

that fundamentally challenge existing laws and policies, founded as they often are on the premise of 
a stable and predictable marketplace with known participants. 

Australians eagerly embrace new ideas when they offer us something of value, and this includes 
innovations from new players entering markets like never before.  

Our existing laws and institutions often struggle to keep pace. Sometimes this is the inevitable 
consequence of an unanticipated shock, but it can also be because existing laws and policies have 
rightly or wrongly instituted some form of preferment to incumbent market participants. 

New entry is a positive discipline on existing market players, encouraging them to be more 
innovative and responsive to consumer needs. By contrast, locking in long-term preferment risks 
Australia falling behind other countries, as potential new approaches and innovations pass us by. 

Our competition policy, laws and institutions need to be sufficiently adaptable to allow new entry to 
make innovative and potentially lower-cost products and services available to Australian consumers. 

Uber ridesharing services (see Box 1.1 below) is an example of a new player introducing new 
technology and a novel concept that challenges existing regulatory frameworks. 

A competition policy that is fit for purpose must strike a balance between the long-term benefits to 
consumers of allowing new entrants to establish themselves in a market and protecting the public 
interest against dishonest or dangerous practices. 
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Box 1.1: Regulatory treatment of the Ψsharing economyΩ τ the example of Uber 

Uber is a platform for ridesharing services that connects passengers directly with the drivers of 
vehicles. Cars are reserved by sending a text message or using a smartphone app.  

This type of Ψon-demand ridesharingΩ was not envisaged when laws governing the taxi industry 
were drawn up. The regulatory response to this innovative development has varied across 
jurisdictions.  

Internationally, the response to Uber has been quite different from that in Australia. California was 
the first jurisdiction to recognise and regulate services such as Uber, creating a new category of 
regulation for Ψtransportation network companiesΩ (TNCs). The regulation of TNCs covers driver 
background checks, driver training, drug and alcohol policies, minimum insurance coverage and 
company licensing. 

Australian regulators have yet to demonstrate such flexibility and openness to new modes of 
business. Transport authorities in NSW have declared UberX (UberΩs ridesharing service) 
non-compliant with the Passenger Transport Act 1990. The Panel understands, however, that the 
NSW Government is considering its response to ridesharing services, assessing the benefits to 
consumers alongside the impact on the taxi industry. 

The Victorian Taxi Service Commission has fined Uber drivers in that State. Fines of up to $1,700 
per driver have been issued, but Uber has pledged to pay the fines on behalf of its drivers. The 
South Australian Government has stated that those providing transport services that do not 
comply with government regulations will face severe financial penalties. 

Promoting the efficient investment in and use of infrastructure and natural 
resources 

Australia faces an unprecedented opportunity to thrive over coming decades as the middle class in 
Asia and beyond burgeons. However, optimising our national interest will require wise and efficient 
investment in and use of our existing and planned physical and electronic infrastructure, and policies 
that maximise the return on our natural resources.  

To improve our standard of living, quality of life and sustain high income growth, we need to move 
goods and services rapidly and responsively across the nation and also across our borders. We need 
to ensure that there is adequate investment in our land, sea and air transport systems, and 
telecommunications and electronic commerce infrastructure, and that they are used efficiently by 
those who need them, when they need them.  

A competition policy that is fit for purpose facilitates mechanisms to signal the efficient investment in 
and use of our infrastructure. The original NCP framework introduced price signals to guide 
investment in and use of electricity and gas, and telecommunications networks. Steps forward were 
also made in our rail and air infrastructure, but much more remains to be done across all transport 
modes, including roads, and infrastructure more broadly.  

Pricing or other signals that guide the allocation of our natural resources towards their highest value 
use will optimise their potential to support Australian living standards into the future. In this regard, 
we need to ensure that planning, zoning and environmental regulations governing the use of our 
land and other natural resources, including water, are sensibly applied. 
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Competition laws and regulations that are clear, predictable, and reliable  

Australians expect consumers to be dealt with fairly and on reasonable terms, and businesses to 
refrain from conduct that damages the competitive process (and ultimately consumers). They expect 
laws to be clear, predictable and reliable and administered by regulators (and applied by the judicial 
system) without fear or favour. Our competition law must ensure that market participants, big and 
small, can compete in a way that allows the most efficient and responsive players to thrive. 

These principles are particularly important where market participants differ in their capacity or 
financial means to engage with the legal or regulatory process. Difficulty in accessing justice in 
matters of competition policy or consumer protection can undermine broader confidence in our 
regulatory institutions.  

There is a natural tension between designing specific laws and regulations to deal with problems that 
emerge at a point in time and building in flexibility to cope with changing market circumstances as 
they arise. Laws that are less predictable in their immediate application may nevertheless prove 
more reliable over time as they are adapted through the judicial process to encompass novel 
developments.  

This is especially relevant when new technologies are rapidly altering market conditions faced by 
businesses and consumers. The more tightly specified our laws, the more likely they are to lag behind 
developments in markets and possibly act against the long-term interests of consumers. 

A competition policy that is fit for purpose should enshrine competition law that is sufficiently 
general in its design to accommodate evolving ways of doing business or engaging with consumers, 
but sufficiently reliable and predictable in its application so as not to discourage innovation and 
entrepreneurship. 

Securing necessary standards of access and equity 

Australians expect the benefits and opportunities afforded by a well-functioning market economy to 
be enjoyed widely, not reserved for the privileged few, or those with the necessary information and 
resources to exploit the benefits of choice or responsiveness. 

Access and equity dictate necessary standards and genuine opportunities that all consumers should 
be able to enjoy, so that genuine choice, responsiveness and innovation are available to all. This is 
particularly important for vulnerable consumers, and especially in their dealings with government. 

Many government services have not previously been exposed to competition because of concerns 
about the impact on vulnerable consumers, especially in regard to access (usually around pricing but 
also quality) and outcomes that may accentuate inequality. 

As governments around the world have sought to improve their service delivery, many have explored 
new forms of contracting or commissioning service provision from providers in the private for-profit 
or not-for-profit sectors. As experience with improved contract and market design has evolved, 
important lessons have been learnt and improvements made. There is much of value here from 
which Australian governments can profitably draw. 

A competition policy that is fit for purpose recognises the need for all Australians to share in the 
benefits of choice, responsiveness and innovation, especially but not exclusively in government 
services. 
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The ReviewΩs Terms of Reference require an assessment of AustraliaΩs competition policies, laws and 
institutions to determine whether they remain fit for purpose, especially in light of the opportunities 
and challenges facing Australia into the foreseeable future. 

In this Part we summarise our findings and propose draft recommendations to address the 
deficiencies we have identified. 

The Panel invites stakeholders to respond to our findings and draft recommendations so that we 
have the opportunity to refine and/or amend them, if necessary, prior to submitting our Final Report 
to the Australian Government by March 2015. 

Chapter 2 presents our draft recommendations for priority areas of reform in competition policy. 

These are informed by a revised set of competition principles attuned to the challenges and 
opportunities likely to face the Australian economy in coming decades. A key lesson from the 
National Competition Policy (NCP) experience is the importance of an agreed framework which can 
then be applied by governments in their own jurisdictions, and as necessary adapted to local 
conditions. 

A further lesson from NCP is that all reform initiatives cannot be progressed simultaneously. The 
Panel recognises the importance of assigning priorities to reform initiatives so that those with the 
greatest potential benefit to Australians are progressed first. Moreover, priorities will change as 
technology changes τ for instance, the development of the National Broadband Network and 
mobile infrastructure have meant that access to the unbundled local loop (the copper network) is 
a less significant issue than it was in 1995.  

Competition policy reforms most likely to generate large net benefits are those that: (i) benefit a 
sizeable part of the economy or have deep links to other sectors; (ii) remove a significant barrier to 
competition; or (iii) subject activities with significant government involvement to greater 
contestability and consumer choice.  

Chapter 3 outlines our draft recommendations for changes to the Competition and Consumer 
Act 2010 (CCA).  

The Panel has viewed reform of the CCA through the lens of fitness for purpose. In some areas we 
conclude there is a need for substantive change to the way the law is drafted. In other areas our 
recommended changes go to clarification and simplification of the law.  

On some issues the Panel finds the law itself fit for purpose but shares concerns expressed by 
stakeholders, especially small business, about access to remedies under the law. 

Chapter 4 outlines our draft recommendations on the institutional structure most likely to sustain 
enduring reform. 

Like the Hilmer Review, we recognise that policy reform will only gain momentum if it is supported 
by all jurisdictions.  

Australia has been well served by its competition policy institutions, yet this is not sufficient reason 
to retain the framework in its current form. The flagging momentum of competition reform points to 
the need for reinvigoration through strong institutional frameworks.  
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The Panel has identified a clear gap in the competition framework τ an institution is needed to 
advocate for competition reform and to oversee the implementation of reforms instituted by 
governments in the wake of this Review.  

Chapter 5 outlines our draft recommendations which relate to the concerns that small businesses 
have raised with us. 

Access to remedies has been a roadblock for many small businesses, and the Panel finds that access 
should be improved. We find that the collective bargaining framework should be enhanced and 
made more flexible. We also make draft recommendations on competitive neutrality and regulations 
that can restrict the way small businesses operate. 

Chapter 6 presents our draft recommendations on retail markets, in particular supermarkets and 
pharmacies. We also discuss restrictions on retail trading hours.  
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 A SET OF COMPETITION PRINCIPLES 2.1

The National Competition Policy (NCP) as originally crafted reflected the challenges Australia faced 
more than 20 years ago. The focus of the NCP reforms was on exposing previously sheltered activities 
to competition and applying a more national approach to competition issues. 

The six elements of Competition Policy identified in the Hilmer report7 were: 

Å limiting anti-competitive conduct of firms; 

Å reforming regulation which unjustifiably restricts competition; 

Å reforming the structure of public monopolies to facilitate competition; 

Å providing third-party access to certain facilities that are essential for competition; 

Å restraining monopoly pricing behaviour; and 

Å fostering Ψcompetitive neutralityΩ between government and private businesses when they 
compete.  

The Panel endorses competition policy that focuses on making markets work in the long-term 
interests of consumers.  

Legislative frameworks should continue to limit anti-competitive conduct of firms. The Panel 
considers that the anti-competitive conduct provisions of the CCA should reach beyond 
unincorporated enterprises and government businesses to cover government activities which have 
a trading or commercial character including, in particular, procurement. 

Beyond the CCA, legislative frameworks and government policies binding the public or private 
sectors should not restrict competition. 

The Panel believes the focus of competition policy should be widened beyond public monopolies and 
government businesses to encompass the provision of government services more generally. 

Promoting user choice and encouraging a diversity of providers plays an important role in improving 
performance, especially in the provision of human services. It has the potential to improve outcomes 
for users, including through enhanced diversity, choice and innovation. 

Independent regulation can encourage entry in service delivery markets (since it provides a level of 
certainty about the regulatory environment), while separating provision from funding and regulation 
encourages accountability, innovation and a level playing field between public and other providers.  

The Panel believes that declaration and third-party access to infrastructure should only be mandated 
when it promotes the public interest. The onus of proof should lie with those seeking access to 
demonstrate that it would promote the public interest rather than on infrastructure owners to 
demonstrate it would be contrary to the public interest. 

                                                           

7  Report by the National Competition Policy Review 1993, National Competition Policy, page xvii 

http://ncp.ncc.gov.au/docs/National%20Competition%20Policy%20Review%20report,%20The%20Hilmer%20Report,%20August%201993.pdf
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Acknowledging the diverse circumstances of each jurisdiction, the Panel supports the flexibility built 
into the NCP for the Commonwealth and state and territory governments to decide how best to 
implement competition principles in their jurisdictions. Competition policy should continue to apply 
explicitly to local government.  

Agreeing a set of principles would guide the Commonwealth, state, territory and local governments 
in implementing those aspects of competition policy for which they are responsible. The principles in 
Draft Recommendation 1 broaden the NCP agenda to include all government services and promote 
the role of choice. 

In applying these principles the Panel endorses the Ψpublic interestΩ test as a central tenet of 
competition policy, so that the principles should apply unless the costs outweigh the benefits. Any 
policies or rules restricting competition must demonstrate that: 

Å they are in the public interest; and  

Å the objectives of the legislation or government policy can only be achieved by restricting 
competition.  

Draft Recommendation 1 τ Competition principles 

The Panel endorses competition policy that focuses on making markets work in the long-term 
interests of consumers. The following principles should guide Commonwealth, state and territory 
and local governments in implementing competition policy: 

ω legislative frameworks and government policies binding the public or private sectors should not 
restrict competition;  

ω governments should promote consumer choice when funding or providing goods and services 
and enable informed choices by consumers; 

ω the model for government provision of goods and services should separate funding, regulation 
and service provision, and should encourage a diversity of providers; 

ω governments should separate remaining public monopolies from competitive service elements, 
and also separate contestable elements into smaller independent business activities; 

ω government business activities that compete with private provision, whether for-profit or 
not-for-profit, should comply with competitive neutrality principles to ensure they do not enjoy 
a net competitive advantage simply as a result of government ownership;  

ω a right to third-party access to significant bottleneck infrastructure should be granted where it 
would promote a material increase in competition in dependent markets and would promote 
the public interest; and 

ω independent authorities should set, administer or oversee prices for natural monopoly 
infrastructure providers. 

Applying these principles should be subject to a Ψpublic interestΩ test, so that: 

ω the principle should apply unless the costs outweigh the benefits; and 

ω any legislation or government policy restricting competition must demonstrate that: 

ς it is in the public interest; and  

ς the objectives of the legislation or government policy can only be achieved by restricting 
competition. 
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 DETERMINING PRIORITY AREAS FOR REFORM 2.2

The Panel recognises the importance of assigning priorities to reform initiatives so that those with 
the greatest potential benefit to Australians are progressed first. 

In determining priority areas for competition policy reform, the Panel has asked five questions:  

Å Will this reform help the Australian economy adjust to the forces for change identified in 
Part 1 of this Draft Report? 

Å Will this reform promote choice, diversity and innovation in markets for private and/or 
government goods and services? 

Å Will this reform help to raise productivity growth and hence Australian living standards over 
time? 

Å Will this reform stimulate competitive entry into markets by lowering barriers to entry or exit? 

Å Will this reform help to complete unfinished business from the original NCP agenda or address 
specific issues raised in the ReviewΩs Terms of Reference? 

If the answer to one or more of these questions is ΨyesΩ, then the reform is placed on the PanelΩs 
priority list. The remaining sections of this chapter present the PanelΩs draft recommendations in 
respect of each of its priority areas for reform. 

 HUMAN SERVICES 2.3

Access to high-quality human services τ including health, education and community services τ is 
vital to the lives of all Australians. Good health makes it easier for people to participate in society; 
education can help put people on a better life pathway; and quality community services, including 
aged care and disability care and support, can provide comfort, dignity and increased opportunities 
to vulnerable Australians. 

Given the size of the human services sector (which is set to increase further as AustraliaΩs population 
ages),8 even small improvements will have profound impacts on peopleΩs standard of living and 
quality of life. 

The Panel notes that governments are making significant changes in sectors such as disability care 
and support and aged care. These changes focus on greater consumer choice and innovation in 
service delivery. 

As a first step, where governments are involved in human services sectors as a provider, splitting the 
regulator from the provider can help to ensure that the regulator makes decisions in the best 
interests of consumers. Regulation that is independent of government provision can encourage a 
more certain and stable regulatory environment, which can in turn encourage a diversity of new 
providers. 

The Panel considers that a Ψpresumption of choiceΩ could have significant benefits in many human 
services sectors. Putting consumers in control of the human services they access τ either through 
direct payments, personal budgets, entitlements or choice τ often means that service providers 
become more responsive to individual requirements. 

                                                           

8  See The Treasury 2010, The 2010 Intergenerational Report, page 46. 

http://archive.treasury.gov.au/igr/igr2010/report/pdf/IGR_2010.pdf


Competition Policy 

Part 2 τ Findings and draft recommendations Page 26 

However, the Panel acknowledges that choice is not the only important objective in the area of 
human services. Equity of access, universal service provision and minimum quality are also important 
in providing human services to all Australians. 

In considering whether it should recommend change in this area, the Panel does not wish to 
discourage or crowd out the important contribution that not-for-profit providers and volunteers 
currently make to the wellbeing of Australians. 

Where governments retain some control over the delivery of human services, a diversity of service 
providers and high-quality outcomes for users can be encouraged through commissioning. 
Governments will need to allow room for providers to innovate in response to changing user 
demands, and will need to benchmark the performance of providers and issue a credible threat of 
replacement to those that underperform. 

The Panel recognises that in some markets there will not be sufficient depth to support a number of 
providers τ including, for example, certain services in remote and regional areas. Ensuring access to 
services and maintaining and improving service quality will continue to be important in the absence 
of competitive pressures. 

The Panel is satisfied that deepening and extending competition policy in human services is a priority 
reform. Removing barriers to entry can stimulate a diversity of providers, which is a prerequisite for 
expanding user choice. Small gains in productivity (driven by competition) in these large and growing 
sectors of the Australian economy have the potential to deliver large gains across the community.  

Reforms in this area can also exert a powerful demonstration effect. If competition produces 
conspicuous improvements in usersΩ access to and experience of human services, the case for reform 
across a wider range of government services is strengthened. 

Draft Recommendation 2 τ Human services 

Australian governments should craft an intergovernmental agreement establishing choice and 
competition principles in the field of human services. 

The guiding principles should include: 

ω user choice should be placed at the heart of service delivery; 

ω funding, regulation and service delivery should be separate;  

ω a diversity of providers should be encouraged, while not crowding out community and 
voluntary services; and  

ω innovation in service provision should be stimulated, while ensuring access to high-quality 
human services. 

Each jurisdiction should develop an implementation plan founded on these principles that reflects 
the unique characteristics of providing human services in its jurisdiction.  

When developing an implementation plan based on these principles, governments can develop 
various approaches to achieve their goals. 

For example, in putting consumer choice at the heart of service delivery, governments can: 

Å recognise that consumers are best placed to make choices about the human services they 
need most and design service delivery, wherever possible, to be responsive to those choices; 
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Å recognise that access to quality services will be a prerequisite for effective choice and that 
accessibility will be particularly important in remote and regional areas; 

Å ensure that consumers have access to relevant information to help them exercise their 
choices, including, where appropriate, feedback from previous users of services; 

Å make intermediaries or purchase advisers available to help consumers make decisions, with 
policies designed to align the incentives of purchase advisers with the best interests of 
consumers; 

Å ensure that a default option is available for consumers unable or unwilling to exercise choice; 

Å lower financial and non-financial switching costs to enable switching wherever possible τ for 
example, consumers should not Ψlose their place in the queueΩ if they switch providers, nor 
need to undergo further eligibility assessment; and 

Å offer disadvantaged groups greater assistance in navigating the choices they face through, for 
example, accessible communication channels that suit their needs. 

In separating funding, regulation and provision, governments can: 

Å vest rule-making and regulation with a body independent of governmentΩs policy role; 

Å encourage contestability in service delivery, including through careful commissioning; 

Å allow funding to follow peopleΩs choices; and 

Å make the funding of community service obligations transparent and contestable.  

In encouraging a diversity of service providers, governments can: 

Å allow a regulator independent of government providers to license any provider that meets 
and maintains prescribed standards; 

Å where governments directly commission services, recognise the beneficial impact on 
innovation and consumer responsiveness that arises from a diversity of providers; 

Å encourage commissioning decisions that are sensitive and responsive to individual and 
community needs and recognise the contribution of community organisations and volunteers; 
and 

Å ensure that commissioned services are contestable, and that service providers face 
replacement for poor performance. 

In encouraging innovation in service delivery, governments can: 

Å encourage experimental service delivery trials whose results are disseminated via an 
intergovernmental process; 

Å establish targets and benchmarks for service providers based on outcomes, not processes 
or inputs; 

Å offer financial rewards for performance above specified targets; and 

Å encourage jurisdictions to share knowledge and experience in the interests of continuous 
improvement. 

For further detail on human services, see Chapter 10. 
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 TRANSPORT 2.4

Road transport 

Road transport is a key input for business-to-business transactions and, with the rapid growth of 
online purchases, an increasingly important component of end-point sales to consumers. An efficient 
road system is also essential for urban and regional access and amenity. 

Even small changes in productivity in this sector can cascade through the economy, boosting 
productivity and output in other sectors. Also, given the size of the road transport sector, enhanced 
productivity in road transport can deliver large gains to the economy.  

However, roads are the least reformed of all infrastructure sectors, with institutional arrangements 
around funding and provision remaining much the same as they were 20 years ago. 

More effective institutional arrangements are needed to promote efficient investment and usage of 
roads, and to put road transport on a similar footing to other infrastructure sectors. Lack of proper 
road pricing leads to inefficient road investment and distorts choices between transport modes, 
particularly between road and rail freight. 

The advent of new technology presents opportunities to improve the efficiency of road transport in 
ways that were unattainable two decades ago. Linking road user charges to road construction, 
maintenance and safety should make road investment decisions more responsive to the needs and 
preferences of road users. As in other sectors, where pricing is introduced it should be overseen by 
an independent regulator. 

There is currently indirect charging for road use through fuel excise and vehicle registration charges. 
These could be replaced with direct, cost-reflective prices in a revenue-neutral way. 

Draft Recommendation 3 τ Road transport 

Governments should introduce cost-reflective road pricing with the aid of new technologies, with 
pricing subject to independent oversight and linked to road construction, maintenance and safety. 

To avoid imposing higher overall charges on road users, there should be a cross-jurisdictional 
approach to road pricing. Indirect charges and taxes on road users should be reduced as direct 
pricing is introduced. Revenue implications for different levels of government should be managed 
by adjusting Commonwealth grants to the States and Territories. 

Marine transport τ liner shipping (Part X) and coastal shipping 

The ReviewΩs Terms of Reference (3.3.5) require it to consider whether existing exemptions from 
competition law and/or historic sector-specific arrangements are still warranted.  

Reform of liner shipping is also unfinished business from the original NCP reforms. 

Liner shipping is a key mechanism through which goods cross AustraliaΩs borders, both for export and 
import. These include not only finished goods but also intermediate inputs for Australian businesses. 
Many items moved by sea cannot be transported by air because of their weight or volume.  

The importance of international trade to AustraliaΩs economy and the prospects for stronger growth 
in trade as Asia develops focus attention on the need for efficient and competitive marine 
transportation. 
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The Panel considers exemptions provided by Part X of the CCA to be too broad and predicated on 
anti-competitive agreements in liner shipping being the norm. One possibility would be to subject all 
liner shipping agreements to individual authorisation by the Australian Competition and Consumer 
Commission (ACCC) but this might lead to unnecessary compliance costs for some operators. 

The Panel believes instead that a Ψsafe harbourΩ should be created via a block exemption granted by 
the ACCC for conference agreements that meet a minimum standard of pro-competitive features. 
Block exemptions are discussed further in Draft Recommendation 35. 

Repeal of Part X will mean that existing liner shipping agreements will no longer be exempt from the 
competition laws. A transition period will therefore be needed to establish which agreements qualify 
for the block exemption and for other agreements to either seek authorisation or be modified to 
comply with the CCA. The Panel considers a transition period of two years should be sufficient. 

The Panel notes that the Australian Government is undertaking a separate review of coastal shipping 
regulations but observes that cabotage restrictions raise the cost and administrative complexity of 
coastal shipping services. The Panel therefore considers that cabotage restrictions should be 
removed unless they can be shown to be in the public interest and there is no other means by which 
public interest objectives can be achieved. 

Draft Recommendation 4 τ Liner shipping 

The Australian Government should repeal Part X of the CCA. 

A block exemption granted by the ACCC should be available for liner shipping agreements that 
meet a minimum standard of pro-competitive features (see Draft Recommendation 35). The 
minimum standard of pro-competitive features to qualify for the block exemption should be 
determined by the ACCC in consultation with shippers and the liner shipping industry. 

Other agreements should be subject to individual authorisation by the ACCC. 

Repeal of Part X will mean that existing agreements are no longer exempt from the competition 
provisions of the CCA. Transitional arrangements are therefore warranted. 

A transitional period of two years should allow for authorisations to be sought and to identify 
agreements that qualify for the proposed block exemption. 

 

Draft Recommendation 5 τ Coastal shipping 

Noting the current Australian Government Review of Coastal Trading, the Panel considers that 
cabotage restrictions should be removed, unless they can be shown to be in the public interest and 
there is no other means by which public interest objectives can be achieved. 

Taxis 

Reform of taxi regulation in most jurisdictions is long overdue. Regulation limiting the number of taxi 
licences and preventing other services from competing with taxis has raised costs for consumers, 
including elderly and disadvantaged consumers, and hindered the emergence of innovative transport 
services. 

Regulation of taxi and hire car services should be focused on ensuring minimum standards for the 
benefit of consumers rather than restricting competition or supporting a particular business model. 
This can be delivered through an independent regulator. 



Competition Policy 

Part 2 τ Findings and draft recommendations Page 30 

Draft Recommendation 6 τ Taxis 

States and Territories should remove regulations that restrict competition in the taxi industry, 
including from services that compete with taxis, except where it would not be in the public 
interest. 

If restrictions on numbers of taxi licences are to be retained, the number to be issued should be 
determined by independent regulators focused on the interests of consumers. 

For further detail on transport, see Section 9.2. 

 INTELLECTUAL PROPERTY 2.5

Disruptive technologies, especially digital technologies, are a pervasive force for change in the 
Australian economy. New technologies foster innovation which in turn drives growth in living 
standards. Access to and creation of intellectual property (IP) will become increasingly important as 
Australia moves further into the digital age. 

Australians are enthusiastic adopters and adapters of new technology. We stand to benefit greatly by 
exploiting technology to its full extent in our business production processes and as end-consumers. 
Our IP policy settings should encourage us to do so. 

Nevertheless, there is an appropriate balance to be struck between fostering ideas and innovation on 
the one hand, and encouraging widespread adoption of new productivity-enhancing techniques, 
processes and systems on the other. Excessive IP protection can not only reduce the adoption of new 
technologies but also stifle innovation. 

Given the influence that AustraliaΩs IP rights can have on facilitating (or inhibiting) innovation, 
competition and trade, the Panel believes it is crucial that the IP system be designed to operate in 
the best interests of Australians. 

The Panel therefore considers that AustraliaΩs IP rights regime is a priority area for review. 

Determining the appropriate extent of IP protection is complex. IP rights can help to break down 
barriers to entry but can also, when applied inappropriately, reduce exposure to competition and 
erect long-lasting barriers to entry that fail to serve AustraliaΩs interests over the longer term. This 
risk is especially prevalent in commitments entered into as part of international trade agreements. 

The Panel is concerned that there is no overarching IP policy framework or objectives guiding 
changes to IP protection or approaches to IP rights in the context of negotiations for international 
trade agreements.  
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Draft Recommendation 7 τ Intellectual property review 

The Panel recommends that an overarching review of intellectual property be undertaken by an 
independent body, such as the Productivity Commission. 

The review should focus on competition policy issues in intellectual property arising from new 
developments in technology and markets. 

The review should also assess the principles and processes followed by the Australian Government 
when establishing negotiating mandates to incorporate intellectual property provisions in 
international trade agreements.  

Trade negotiations should be informed by an independent and transparent analysis of the costs 
and benefits to Australia of any proposed IP provisions. Such an analysis should be undertaken and 
published before negotiations are concluded.  

IP rights, like all property rights, can potentially be used in a manner that harms competition. It is 
therefore appropriate that commercial transactions involving IP rights, including the transfer and 
licensing of such rights, be subject to the CCA. 

Accordingly, the Panel considers that the IP licensing exception in subsection 51(3) of the CCA should 
be repealed. 

As is the case with other vertical supply arrangements, however, IP licences should remain exempt 
from the cartel provisions of the CCA (see Draft Recommendation 22). 

Draft Recommendation 8 τ Intellectual property exception 

The Panel recommends that subsection 51(3) of the CCA be repealed. 

For further detail on intellectual property, see Section 8.1. 

 PARALLEL IMPORTS 2.6

Parallel import restrictions are similar to other import restrictions (such as tariffs) in that they benefit 
local producers by shielding them from international competition. They are an implicit tax on 
Australian consumers and businesses.  

The impact of changing technology and shifting consumer purchasing practices (such as purchasing 
books online) means that some of these restrictions are easily circumvented. However, the removal 
of remaining parallel import restrictions would promote competition and potentially deliver lower 
prices for many consumer goods.  

Many of the concerns raised in submissions around relaxing parallel import restrictions, including 
concerns about consumer safety, counterfeit products and inadequate enforcement, could be 
addressed directly through regulation and information. The threat of parallel imports may also 
induce international suppliers to re-think their regional arrangements.  

Relaxing parallel import restrictions is expected to deliver net benefits to the community, provided 
appropriate regulatory and compliance frameworks and consumer education programs are in place. 
Transitional arrangements should be considered to ensure that affected individuals and businesses 
are given adequate notice in advance.  
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Draft Recommendation 9 τ Parallel imports 

Remaining restrictions on parallel imports should be removed unless it can be shown that: 

ω they are in the public interest; and  

ω the objectives of the restrictions can only be achieved by restricting competition. 

For further detail on parallel imports, see Section 8.2. 

 PLANNING AND ZONING 2.7

Land is a key input to the production of goods and services and a source of amenity for consumers. 
Even small policy improvements in this area could yield large benefits. The Panel has a range of 
concerns regarding the planning and zoning rules that govern land use for commercial activities in 
Australia. 

Among these concerns are: 

Å an overly-localised focus, with little regard to the promotion of competition;  

Å arrangements that explicitly or implicitly favour incumbent operators and create barriers to 
new entrants in local markets; and 

Å complex, time-consuming procedures that differ from one part of the country to another. 

Without a clear shift away from a planning and zoning focus on specific residents or existing 
businesses, all other members of the community are likely to pay higher prices and have fewer 
choices into the future.  

Regulations relating to planning and zoning often restrict competition and impede structural change. 
Such restrictions can be addressed by including competition principles among the objectives of the 
various state and territory laws dealing with planning and zoning to ensure that competition issues 
are always considered. 

Draft Recommendation 10 τ Planning and zoning 

All governments should include competition principles in the objectives of planning and zoning 
legislation so that they are given due weight in decision-making. 

The principles should include: 

ω a focus on the long-term interests of consumers generally (beyond purely local concerns); 

ω ensuring arrangements do not explicitly or implicitly favour incumbent operators; 

ω internal review processes that can be triggered by new entrants to a local market; and 

ω reducing the cost, complexity and time taken to challenge existing regulations.  

For further detail on planning and zoning, see Section 8.3. 
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 REGULATORY RESTRICTIONS 2.8

The NCP reforms substantially reduced the amount of anti-competitive regulation. There was a 
concerted effort by governments to examine and reform regulation that restricted competition 
where those restrictions were not in the public interest. 

However, the regulation review process, begun under the NCP, has flagged and there is a need for 
reinvigoration.  

The Panel has identified the following priority areas for reform that are covered in other Draft 
Recommendations. Each area was originally identified by the NCP process. Subsequent reviews have 
also recommended the removal of restrictions in each case: 

Å taxi licences (Draft Recommendation 6); 

Å intellectual property (Draft Recommendations 7 and 8); 

Å parallel import restrictions (Draft Recommendation 9); 

Å planning and zoning rules (Draft Recommendation 10); 

Å restrictions on retail trading hours (Draft Recommendation 51); and 

Å pharmacy ownership and location rules (Draft Recommendation 52). 

There are other examples of regulatory restrictions on competition raised in submissions including 
occupational licensing and/or other professional standards, product standards and licensing, 
broadcast media rules, liquor and gambling regulation, private health insurance regulation, 
agricultural marketing rules and air service restrictions.  

Cumulatively, such restrictions can have a significant impact on the economy. Many sectors facing 
regulatory restrictions supply significant inputs to other business activities. 

Maintaining a rigorous, transparent and independent assessment of whether regulations are in the 
public interest, with the onus on the party wishing to retain anti-competitive regulation, is important 
to ensure regulation serves the long-term interests of consumers.  

Opportunities will also arise to examine regulations when reviews are undertaken for other 
purposes. For example, recently-announced Australian Government reviews in the communications 
portfolio should consider the impact of the current restrictions on competition in that sector. 

Certain activities can be exempted from the operation of the competition laws under Part IV of the 
CCA (apart from the merger laws) by being authorised in Commonwealth, state or territory 
legislation (subsection 51(1) of the CCA).  

The Panel believes that such jurisdictional exemptions for conduct that would normally contravene 
the competition laws should be examined to ensure they remain necessary and appropriate in their 
scope. Any further exemptions should be drafted as narrowly as possible to give effect to their policy 
intent. 
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Draft Recommendation 11 τ Regulation review 

All Australian governments, including local government, should review regulations in their 
jurisdictions to ensure that unnecessary restrictions on competition are removed.  

Regulations should be subject to a public benefit test, so that any policies or rules restricting 
competition must demonstrate that: 

ω they are in the public interest; and  

ω the objectives of the legislation or government policy can only be achieved by restricting 
competition. 

Factors to consider in assessing the public interest should be determined on a case-by-case basis 
and not narrowed to a specific set of indicators.  

Jurisdictional exemptions for conduct that would normally contravene the competition laws (by 
virtue of subsection 51(1) of the CCA) should also be examined as part of this review, to ensure 
they remain necessary and appropriate in their scope. Any further exemptions should be drafted 
as narrowly as possible to give effect to their policy intent. 

The review process should be transparent, with highest priority areas for review identified in each 
jurisdiction, and results published along with timetables for reform. 

The review process should be overseen by the proposed Australian Council for Competition Policy 
(see Draft Recommendation 39) with a focus on the outcomes achieved, rather than the process 
undertaken. The Australian Council for Competition Policy should conduct an annual review of 
regulatory restrictions and make its report available for public scrutiny. 

Agreements relating to the implementation of Australian Standards are exempt from the operation 
of competition laws.9 This exemption recognises that harmonisation through standards is generally 
thought to be a good thing, but that collaboration by industry in relation to standards could be 
considered anti-competitive. 

Given that standards can raise barriers to entry, especially where they are incorporated into 
legislation and mandate particular technologies or systems rather than performance outcomes, it is 
appropriate that they too be subject to review.  

Draft Recommendation 12 τ Standards review 

Given the unique position of Australian Standards under paragraph 51(2)(c) of the CCA, the 
Australian GovernmentΩs Memorandum of Understanding with Standards Australia should require 
that non-government mandated standards be reviewed according to the same process specified in 
Draft Recommendation 11. 

For further detail on regulatory restrictions, see Chapter 8. 

 

                                                           

9  Paragraph 51(2)(c) of the Competition and Consumer Act 2010. 
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 COMPETITIVE NEUTRALITY 2.9

There is overwhelming support from stakeholders for the principle of competitive neutrality and calls 
for Australian governments to re-commit to competitive neutrality policy. The Organisation for 
Economic Co-operation and Development (OECD) also recently stated that, among member nations, 
Australia has the most complete competitive neutrality framework, backed by separate 
implementation and complaint-handling mechanisms.  

But competitive neutrality remains an area of concern for many stakeholders, including small 
businesses. The ReviewΩs Terms of Reference also direct it to consider the proper boundaries for 
government in economic activity. 

The Panel considers that competitive neutrality policies should be reviewed and updated. Clearer 
guidelines should be provided on the application of competitive neutrality during the start-up stages 
of government businesses and the period of time over which start-up government businesses should 
earn a commercial rate of return. The tests used to identify significant business activities should also 
be reviewed. 

There is also scope to improve the transparency of compliance with competitive neutrality policy by 
requiring government businesses to report publicly on compliance with policy and governments to 
respond publicly to the findings of complaint investigations.  

Since each jurisdiction is able to adopt its own approach to competitive neutrality, there is an 
opportunity to compare jurisdictions to determine Ψbest practiceΩ as a basis for updating policies and 
improving current arrangements. 

Competitive neutrality policies benefit consumers in markets where both governments and other 
providers deliver services. This will be especially important in areas where competition policy has yet 
to reach, such as human services. In these areas getting the right competitive neutrality policy 
settings in place will be crucial to securing the benefits of a diverse range of innovative providers. 

Draft Recommendation 13 τ Competitive neutrality policy 

All Australian governments should review their competitive neutrality policies. Specific matters 
that should be considered include: guidelines on the application of competitive neutrality during 
the start-up stages of government businesses; the period of time over which start-up government 
businesses should earn a commercial rate of return; and threshold tests for identifying significant 
business activities. 

The review of competitive neutrality policies should be overseen by an independent body, such as 
the proposed Australian Council for Competition Policy (see Draft Recommendation 39). 
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Draft Recommendation 14 τ Competitive neutrality complaints 

All Australian governments should increase the transparency and effectiveness of their 
competitive neutrality complaints processes. This should include at a minimum: 

ω assigning responsibility for investigation of complaints to a body independent of government;  

ω a requirement for the government to respond publicly to the findings of complaint 
investigations; and 

ω annual reporting by the independent complaints bodies to the proposed Australian Council for 
Competition Policy (see Draft Recommendation 39) on the number of complaints received and 
investigations undertaken. 

 

Draft Recommendation 15 τ Competitive neutrality reporting 

To strengthen accountability and transparency, all Australian governments should require 
government businesses to include a statement on compliance with competitive neutrality 
principles in their annual reports.  

For further detail on competitive neutrality, see Chapter 11. 

 ELECTRICITY, GAS AND WATER 2.10

The Panel acknowledges significant progress in the reform of electricity, gas and water in Australia. 
However, reforms have not been finalised and the benefits are yet to be fully realised. 

In electricity and gas, competition reforms have been a success but have slowed. The delay in 
applying the National Energy Retail Law by Victoria and Queensland without major derogations 
undermines the benefits of a national law. Continuing regulation of retail energy prices in 
jurisdictions other than South Australia, New South Wales (NSW) and Victoria perpetuates the 
distortion of price signals and compromises timely investment in energy infrastructure. The Panel 
notes that the Queensland Government has recently legislated to deregulate electricity prices in 
South East Queensland from 1 July 2015. 

The Panel strongly supports moves towards the inclusion of the Northern Territory and Western 
Australia into the National Electricity Market, noting that no physical connection is required to do so.  

The Panel notes calls for a more detailed review into competition in the gas market, echoing the 
proposal within the Eastern Australian Domestic Gas Study. The Panel strongly supports a detailed 
review of competition in the gas sector and encourages the Australian Government to commit to 
undertake such a review through the Energy White Paper. 

Water reform has been slow. A more national approach to water reform may re-establish its 
momentum. An intergovernmental agreement founded on the assumption that a national 
framework is both achievable and desirable may clear some roadblocks. A consistent national 
framework may also assist in driving competition into the retailing of water and in creating more 
effective price signals. 
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Draft Recommendation 16 τ Electricity, gas and water 

State and territory governments should finalise the energy reform agenda, including through: 

ω application of the National Energy Retail Law with minimal derogation by all National Electricity 
Market jurisdictions; 

ω deregulation of both electricity and gas retail prices; and 

ω the transfer of responsibility for reliability standards to a national framework. 

The Panel supports moves to include Western Australia and the Northern Territory in the National 
Electricity Market, noting that this does not require physical integration. 

All governments should re-commit to reform in the water sector, with a view to creating a national 
framework. An intergovernmental agreement should cover both urban and rural water and focus 
on: 

ω economic regulation of the sector; and 

ω harmonisation of state and territory regulations where appropriate. 

Where water regulation is made national, the body responsible for its implementation should be 
the PanelΩs proposed national access and pricing regulator (see Draft Recommendation 46). 

For further detail on electricity, gas and water, see Section 9.1. 
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 SIMPLIFICATION 3.1

The Panel has asked the following questions in guiding its consideration of whether the CCA is fit for 
purpose: 

Å Does the law focus on enhancing consumer welfare over the long term? 

Å Does the law protect competition rather than individual competitors? 

Å Is the law as simple as it can be consistent with its purpose? 

Å Does the law strike the right balance between prohibiting anti-competitive conduct and 
allowing pro-competitive conduct? 

The Panel supports the general form and structure of the CCA, that is: 

Å the law prohibits specific categories of anti-competitive conduct, with economy-wide 
application; 

Å only conduct that is anti-competitive in most circumstances is prohibited per se τ other 
conduct is prohibited only if it has the purpose, effect or likely effect of substantially lessening 
competition;  

Å enforcement occurs through a public administrator and through private suit, and 
contraventions are adjudicated by the court; and 

Å there is a facility to seek exemption from the law in individual cases on public benefit grounds. 

Draft Recommendation 17 τ Competition law concepts 

The Panel recommends that the central concepts, prohibitions and structure enshrined in the 
current competition law be retained because they are the appropriate basis for the current and 
projected needs of the Australian economy. 

However, the Panel considers that the competition law provisions of the CCA, including the 
provisions regulating the granting of exemptions, are unnecessarily complex. 

Law that is complex imposes costs on the economy: direct costs are imposed by reason of the need 
for legal advice and prolonged legal disputation; and indirect costs are imposed by reason of business 
and regulatory uncertainty. 

The competition law provisions of the CCA would benefit from simplification, while retaining their 
underlying policy intent. 
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Draft Recommendation 18 τ Competition law simplification 

The competition law provisions of the CCA should be simplified, including by removing overly 
specified provisions, which can have the effect of limiting the application and adaptability of 
competition laws, and by removing redundant provisions. 

The Panel recommends that there be public consultation on achieving simplification. 

Some of the provisions that should be removed include: 

ω subsection 45(1) concerning contracts made before 1977; 

ω sections 45B and 45C concerning covenants; and 

ω sections 46A and 46B concerning misuse of market power in a trans-Tasman market. 

This task should be undertaken in conjunction with implementation of the other recommendations 
of this Review. 

 APPLICATION TO GOVERNMENT ACTIVITIES IN TRADE OR COMMERCE 3.2

As a consequence of the Hilmer Review, the CCA was extended to apply to the Crown, but only 
insofar as the Crown carried on a business, either directly or by an authority of the Crown. 

There are many circumstances in which the Crown (whether as a department or an authority) 
undertakes commercial transactions but does not carry on a business. This is particularly the case in 
the area of procurement: whether for the delivery of large infrastructure projects or the regular 
requirements of the health or education systems. 

Through commercial transactions entered into with market participants, the Crown (whether in right 
of the Commonwealth, state, territory or local governments) has the potential to harm competition. 
The Panel considers that the Hilmer reforms should be carried a step further and that the Crown 
should be subject to the competition law insofar as it undertakes activity in trade or commerce.  

Draft Recommendation 19 τ Application of the law to government activities 

The CCA should be amended so that the competition law provisions apply to the Crown in right of 
the Commonwealth and the States and Territories (including local government) insofar as they 
undertake activity in trade or commerce. 

 MARKET DEFINITION 3.3

The Panel considers that the competition law provisions of the CCA are correctly focused on conduct 
that damages competition in markets in Australia and that the current definition of ΨmarketΩ (being a 
market in Australia) is appropriate. 

This reflects the object of the law to protect the welfare of Australians. There is no sound reason for 
Australian law to regulate conduct affecting competition in overseas markets. 

That should not mean, though, that the CCA ignores the forces of competition that arise outside 
Australia but which affect Australian markets. Today, more than ever, Australian consumers are able 
to use the internet to browse for and purchase goods and services from overseas suppliers. While 
the objective of the CCA is to protect and promote competition in Australian markets, frequently the 
sources of competition in Australian markets are global. 



Competition laws 

Part 2 τ Findings and draft recommendations Page 40 

The CCA has been framed to take account of all sources of competition that affect markets in 
Australia. The definition of the term ΨcompetitionΩ in the CCA is important. In the CCA, ΨcompetitionΩ 
is defined to include competition from imported goods and services. Nevertheless, given the 
importance of ensuring that global sources of competition are considered where relevant, the 
current definition of ΨcompetitionΩ in the CCA could be strengthened so that there can be no doubt 
that it includes competition from potential imports of goods and services, not just actual imports. 

Draft Recommendation 20 τ Definition of market 

The current definition of ΨmarketΩ in the CCA should be retained but the current definition of 
ΨcompetitionΩ should be re-worded to ensure that competition in Australian markets includes 
competition from goods imported or capable of being imported into Australia and from services 
supplied or capable of being supplied by persons located outside of Australia to persons located 
within Australia. 

 EXTRA-TERRITORIAL REACH OF THE LAW 3.4

The Panel considers that the competition law provisions of the CCA ought to apply to firms engaging 
in conduct outside Australia if that conduct damages competition in markets in Australia. The 
application of the law in those circumstances ought not to depend on whether the firm is 
incorporated in, or carries on business within, Australia. 

Private actions are also an important part of the competition law framework. The requirement for 
private parties to seek ministerial consent in connection with proceedings involving conduct that 
occurs outside Australia is an unnecessary roadblock to possible redress for harm suffered as a result 
of a breach of competition law. 

Draft Recommendation 21 τ Extra-territorial reach of the law 

Section 5 of the CCA should be amended to remove the requirement that the contravening firm 
has a connection with Australia in the nature of residence, incorporation or business presence and 
to remove the requirement for private parties to seek ministerial consent before relying on 
extra-territorial conduct in private competition law actions. 

The in-principle view of the Panel is that the removal of the foregoing requirements should also be 
removed in respect of actions under the Australian Consumer Law. 

 

 CARTELS 3.5

Cartel conduct between competitors is anti-competitive in most circumstances and should be 
prohibited per se. The Panel supports the intent of the cartel conduct prohibitions, including the 
combined criminal and civil sanctions that are imposed. 
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However, the Panel considers that there are significant deficiencies in the current framework of the 
cartel prohibitions, particularly having regard to the criminal sanctions that are imposed. In 
particular, the Panel considers that: 

Å the provisions are excessively complex, which undermines compliance and enforcement; 

Å the cartel provisions, consistent with AustraliaΩs competition laws generally, should be directed 
to cartel conduct that affects goods and services traded in markets in Australia; 

Å given the potential for criminal sanctions, the provisions ought to be confined to conduct 
involving firms that are actual competitors and not firms for whom competition is a mere 
possibility; 

Å joint ventures and similar forms of business collaboration should not be subject to cartel 
prohibitions and should only be unlawful if they substantially lessen competition; and 

Å similarly, trading restrictions that are imposed by one firm on another in connection with the 
supply or acquisition of goods or services (including IP licensing) should not be subject to cartel 
prohibitions, and should only be unlawful if they substantially lessen competition. 

Draft Recommendation 22 τ Cartel conduct prohibition 

The prohibitions against cartel conduct should be simplified and the following specific changes 
made: 

ω the provisions should apply to cartel conduct affecting goods or services supplied or acquired in 
Australian markets; 

ω the provisions ought be confined to conduct involving firms that are actual competitors and not 
firms for whom competition is a mere possibility; 

ω a broad exemption should be included for joint ventures and similar forms of business 
collaboration (whether relating to the supply or the acquisition of goods or services), 
recognising that such conduct will be prohibited by section 45 of the CCA if it has the purpose, 
effect or likely effect of substantially lessening competition;  

ω an exemption should be included for trading restrictions that are imposed by one firm on 
another in connection with the supply or acquisition of goods or services (including IP 
licensing), recognising that such conduct will be prohibited by section 47 of the CCA (revised in 
accordance with Draft Recommendation 28) if it has the purpose, or has or is likely to have the 
effect or likely effect of substantially lessening competition. 

The Panel also considers that the per se prohibition of exclusionary provisions, as defined in 
section 4D, is no longer necessary as, in practice, that conduct is materially the same as cartel 
conduct in the form of market sharing.  

Accordingly, the Panel believes that the prohibition against exclusionary provisions should be 
removed from the CCA. 

Draft Recommendation 23 τ Exclusionary provisions 

The CCA should be amended to remove the prohibition of exclusionary provisions in 
subparagraphs 45(2)(a)(i) and 45(2)(b)(i). 

For further detail on cartel conduct, see Section 17.1.  
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 ANTI-COMPETITIVE DISCLOSURE OF INFORMATION 3.6

The Panel considers that, in their current form, the prohibitions against Ψprice signallingΩ in the CCA 
do not strike the right balance in distinguishing between anti-competitive and pro-competitive 
conduct. Being confined in their operation to a single industry (banking), the current provisions are 
also inconsistent with the principle that the CCA should apply to all businesses generally.  

The Panel considers that public price disclosure can help consumers make informed choices and is 
unlikely to raise significant competition concerns. Accordingly, the Panel believes there is no sound 
basis for prohibiting public price disclosure, either in the banking industry or more generally.10  

Private price disclosure to a competitor will generally have more potential to harm competition as it 
may be used to facilitate collusion among competitors. However, there are business circumstances in 
which private disclosure is necessary or in the ordinary course of business, particularly in connection 
with joint ventures or similar types of business collaboration. For that reason, a per se prohibition 
has the potential to over-reach. 

The Panel considers that anti-competitive price signalling does not need its own separate Division 
in the CCA; rather, price signalling can be addressed by extending section 45 to cover concerted 
practices that have the purpose, or would have or be likely to have the effect, of substantially 
lessening competition. A concerted practice is a regular practice undertaken by two or more firms. 
It would include the regular disclosure or exchange of price information between two firms, whether 
or not it is possible to show that the firms had reached an understanding about the disclosure or 
exchange. 

Draft Recommendation 24 τ Price signalling 

The Ψprice signallingΩ provisions of Division 1A of the CCA are not fit for purpose in their current 
form and should be repealed. 

Section 45 should be extended to cover concerted practices which have the purpose, or would 
have or be likely to have the effect, of substantially lessening competition. 

For further detail on anti-competitive disclosure of information, see Section 17.2. 

 MISUSE OF MARKET POWER 3.7

The Panel believes that an effective unilateral anti-competitive conduct provision is essential to the 
proper functioning of AustraliaΩs national competition policy framework, but considers that 
section 46 can be focused more clearly on the long-term interests of consumers and enhanced to 
restore its policy intent. 

The Panel regards the threshold test of Ψsubstantial degree of power in a marketΩ as appropriate and 
well understood. In contrast, the central element of Ψtaking advantage of market powerΩ is difficult to 
interpret and apply in practice. 

                                                           

10  The Panel notes that the prohibition on certain public disclosures also applies to disclosures of a corporationΩs capacity 
or commercial strategy. The Draft Report does not deal with these matters separately, since the Panel considers that 
the same issues arise as in the case of public price disclosure. 
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Further, the focus of the prohibition on showing a purpose of damaging a competitor is inconsistent 
with the overriding policy objective of the CCA being to protect competition, not competitors. The 
Panel also considers that the supplementary prohibitions, which attempt to address concerns about 
predatory pricing,11 do not advance the policy intent of section 46. 

In general, all prohibitions should focus on protecting competition and not individual competitors; 
that is, business and trading conduct should be prohibited if it has the purpose, or would have or be 
likely to have the effect, of substantially lessening competition. That gives all firms, big and small, an 
opportunity to compete on merit (that is, based on the value to consumers of the competing 
products they offer). 

While this is true of unilateral and multilateral conduct alike, the Panel recognises that a business 
might be deterred from undertaking a business strategy that enhances its competitiveness and 
creates durable consumer benefit for fear that, if the strategy is successful, it might be assessed as 
having the effect of substantially lessening competition. 

To allay any such concern, the prohibition against unilateral anti-competitive conduct should be 
made subject to an exception for such business strategies or decisions. 

The proposed reform to section 46 is intended to improve its clarity, force and effectiveness, so that 
it can be used to prevent unilateral conduct that substantially harms competition and that has no 
economic justification. 

                                                           

11  See subsections 46(1AAA) and (1AA). 
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Draft Recommendation 25 τ Misuse of market power 

The Panel considers that the primary prohibition in section 46 should be re-framed to prohibit a 
corporation that has a substantial degree of power in a market from engaging in conduct if the 
proposed conduct has the purpose, or would have or be likely to have the effect, of substantially 
lessening competition in that or any other market. 

However, the Panel is concerned to minimise unintended impacts from any change to the 
provision that would not be in the long-term interests of consumers, including the possibility of 
inadvertently capturing pro-competitive conduct. 

To mitigate concerns about over-capture, the Panel proposes that a defence be introduced so that 
the primary prohibition would not apply if the conduct in question: 

ω would be a rational business decision or strategy by a corporation that did not have a 
substantial degree of power in the market; and  

ω the effect or likely effect of the conduct is to benefit the long-term interests of consumers.  

The onus of proving that the defence applies should fall on the corporation engaging in the 
conduct. 

The Panel seeks submissions on the scope of this defence, whether it would be too broad, and 
whether there are other ways to ensure anti-competitive conduct is caught by the provision but 
not exempted by way of a defence. 

Such a re-framing would allow the provision to be simplified. Amendments introduced since 2007 
would be unnecessary and could be repealed. These include specific provisions prohibiting 
predatory pricing, and amendments clarifying the meaning of Ψtake advantageΩ and how the causal 
link between the substantial degree of power and anti-competitive purpose may be determined. 

For further detail on misuse of market power, see Section 16.1.  

 UNCONSCIONABLE CONDUCT 3.8

The business community as well as the wider community expects business to be conducted according 
to a minimum standard of fair dealing. There are sound economic and social reasons for enshrining 
minimum standards of fair dealing within the law. 

The Panel has heard concerns expressed by small businesses and suppliers in respect of behaviours 
of larger businesses in their supply chains. The business unconscionable conduct provisions were 
introduced specifically to address these concerns. 

The Panel finds there is not a strong case that the current unconscionable conduct provisions are not 
working as intended to meet their policy goals.  

Enforcing business-to-business unconscionable conduct provisions is an important function of the 
ACCC and the Panel notes the CommissionΩs current actions in the supermarket sector alleging 
unconscionable conduct in dealings with suppliers. 

Active and ongoing review of these provisions should occur as matters progress through the courts 
to ensure the provisions meet their policy goals. If deficiencies become evident, they should be 
promptly remedied. 

For further detail on unconscionable conduct, see Section 16.3. 
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 PRICE DISCRIMINATION 3.9

The Panel recognises that some small businesses and consumers have concerns about the impacts 
of price discrimination. However, the former prohibition on price discrimination (contained in the 
repealed section 49) was found to be likely to result in price inflexibility, which would negatively 
affect consumer welfare. 

In relation to international price discrimination, the Panel considers there would be significant 
implementation difficulties associated with any attempt to prohibit international price 
discrimination. A prohibition on international price discrimination could lead to significant negative 
consequences, ultimately limiting consumer choice. The Panel favours encouraging the development 
and use of market-based mechanisms to put downward pressure on prices. 

Draft Recommendation 26 τ Price discrimination 

A specific prohibition on price discrimination should not be reintroduced into the CCA. Where 
price discrimination has an anti-competitive impact on markets, it can be dealt with by the existing 
provisions of the law (including through the recommended revisions to section 46, see Draft 
Recommendation 25). 

Attempts to prohibit international price discrimination should not be introduced into the CCA on 
account of significant implementation and enforcement complexities and the risk of negative 
unintended consequences. Instead the Panel supports moves to address international price 
discrimination through market solutions that empower consumers. These include the removal of 
restrictions on parallel imports (see Draft Recommendation 9) and ensuring that consumers are 
able to take legal steps to circumvent attempts to prevent their access to cheaper legitimate 
goods.  

For further detail on price discrimination, see Section 16.2.  

 VERTICAL RESTRICTIONS (OTHER THAN RESALE PRICE MAINTENANCE) 3.10

As a general principle, the CCA should not interfere with trading conditions agreed between buyers 
and sellers in connection with the acquisition and supply of goods and services unless those 
conditions have the purpose, or would have or be likely to have the effect, of substantially lessening 
competition.  

Consistent with that principle, the Panel sees no need for third-line forcing to be singled out from 
other forms of vertical trading conditions and prohibited per se. As notifications to the ACCC 
demonstrate, third-line forcing is a common business practice and very infrequently has 
anti-competitive effects. 

Draft Recommendation 27 τ Third-line forcing test 

The provisions on Ψthird-line forcingΩ (subsections 47(6) and (7)) should be brought into line with 
the rest of section 47. Third-line forcing should only be prohibited where it has the purpose, or has 
or is likely to have the effect, of substantially lessening competition. 

The Panel agrees with the view expressed in many submissions that section 47 is unnecessarily 
complex and therefore difficult for business to understand and apply. The section focuses attention 
on particular forms of vertical restraints and directs attention away from the central issue: whether 
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the restriction is anti-competitive. Vertical restraints that are not included in section 47 are 
nevertheless subject to assessment under section 45, applying the same competition test. 

It may be possible to leave vertical restrictions to be addressed by section 45 alone. However, 
section 45 does not address conduct consisting of a refusal to supply or acquire goods or services for 
the reason that a buyer or seller will not agree to a particular anti-competitive trading condition. 

Therefore, the Panel sees merit in revising section 47 to simplify its language, while ensuring it 
continues to address both the imposition of anti-competitive trading conditions and a refusal to 
trade because a person will not agree to an anti-competitive trading condition. 

Draft Recommendation 28 τ Exclusive dealing coverage 

Section 47 should apply to all forms of vertical conduct rather than specified types of vertical 
conduct. 

The provision should be re-drafted so it prohibits the following categories of vertical conduct 
concerning the supply of goods and services: 

ω supplying goods or services to a person, or doing so at a particular price or with a particular 
discount, allowance, rebate or credit, subject to a condition imposed on the person that has 
the purpose, or has or is likely to have the effect, of substantially lessening competition; and 

ω refusing to supply goods or services to a person, or at a particular price or with a particular 
discount, allowance, rebate or credit, for the reason that the person has not agreed to a 
condition imposed on the person that has the purpose, or has or is likely to have the effect, of 
substantially lessening competition. 

The provision should also prohibit the following two reciprocal categories of vertical conduct 
concerning the acquisition of goods and services: 

ω acquiring goods or services from a person, or doing so at a particular price or with a particular 
discount, allowance, rebate or credit, subject to a condition imposed on the person that has the 
purpose, or has or is likely to have the effect, of substantially lessening competition; and 

ω refusing to acquire goods or services from a person, or at a particular price or with a particular 
discount, allowance, rebate or credit, for the reason that the person has not agreed to a 
condition imposed on the person that has the purpose, or has or is likely to have the effect, of 
substantially lessening competition. 

For further detail on vertical restrictions (other than resale price maintenance), see Section 17.3.  

 RESALE PRICE MAINTENANCE 3.11

The appropriateness of a per se prohibition of resale price maintenance (RPM) has been debated for 
many years, both in Australia and overseas. When the per se prohibition was enacted in Australia in 
the mid-1970s, it reflected the law in many comparable jurisdictions. However, over the last 20 years 
some countries τ particularly the US and Canada τ have moved away from the per se prohibition of 
resale price maintenance. Other countries, including Europe and New Zealand, have retained the 
per se prohibition.  

The Panel considers that there is not a sufficient case at this time for changing the prohibition of 
RPM from a per se prohibition to a competition-based test. It would be appropriate, though, to allow 
business to seek exemption from the prohibition more easily. This could be achieved through 
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allowing RPM to be assessed through the notification process, which is quicker and less expensive for 
businesses than authorisation. This change would also have the advantage of allowing the ACCC to 
assess RPM trading strategies more frequently, and thereby provide better evidence as to the 
competitive effects of RPM in Australia. 

A general tenet of competition law is that companies within a corporate group are treated as a single 
economic entity and are not considered to be competitors. For that reason, the prohibitions in 
sections 45 and 47 do not apply to trading arrangements entered into between related companies.12 
A similar principle ought to apply to RPM. Currently, there is no exemption for RPM between a 
manufacturer and a retailer that is a subsidiary of the manufacturer. 

Draft Recommendation 29 τ Resale price maintenance 

The prohibition on resale price maintenance (RPM) should be retained in its current form as a 
per se prohibition, but the notification process should be extended to include resale price 
maintenance. 

The prohibition should also be amended to include an exemption for RPM conduct between 
related bodies corporate, as is the case under sections 45 and 47. 

For further detail on resale price maintenance, see Section 17.4.  

 MERGERS 3.12

The Panel considers that the current prohibition of mergers that are likely to substantially lessen 
competition in Australian markets is appropriate. 

Concerns have been raised that AustraliaΩs merger law does not give proper consideration to global 
markets within which many businesses compete. Some submissions argue that the term ΨmarketΩ in 
the CCA is defined as a market Ψin AustraliaΩ and that causes the competition analysis to be narrowly 
focused. As noted above (Section 3.3), while the Panel considers that the CCA correctly focuses upon 
conduct that damages competition in markets in Australia (to protect Australian consumers), the CCA 
has been framed to take account of all sources of competition that affect Australian markets. 
Recommendation 20 is intended to strengthen that principle. 

Some stakeholders have also questioned whether the ACCCΩs application of the CCA is constraining 
the ability of Australian businesses to achieve efficient scale in order to become globally competitive. 
To compete effectively, businesses must continuously pursue economic efficiency. In many industries 
efficiency requires scale. Businesses may pursue mergers in order to achieve efficient scale to 
compete more effectively in global markets.  

In many markets in Australia achieving efficient scale will not substantially lessen competition 
because of the constraining influence of imports. Such mergers are allowed under the CCA. However, 
in some markets, the opposite will be the case: the influence of imports may be weak and unable to 
constrain the resulting market power of the merged businesses. When that occurs, there are 
conflicting interests: the gain to the businesses that wish to merge through achieving greater 
efficiency against the potential detriment to Australian consumers due to the reduction in 
competition. 

                                                           

12  Subsections 45(8) and 47(12) of the Competition and Consumer Act 2010. 
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The Panel considers that the CCA has sufficient flexibility to allow such issues to be adjudicated and 
determined by the ACCC or the Australian Competition Tribunal. The merger authorisation process 
applies a public benefit test that covers all potential benefits and detriments, including economies of 
scale. There may be occasions where it is in the public interest to allow a particular merger in order 
to achieve efficient scale to compete globally, notwithstanding that the merger adversely affects 
competition in Australia. 

However, the Panel considers that improvements can be made to the administration of the merger 
law. 

There is widespread support for an informal review process. However, strong concerns have been 
expressed about the timeliness and transparency of the process. 

The Panel considers that it is not sensible to attempt to regulate an informal process which, by 
definition, operates outside any formal legal framework. The flexibility of the informal process is 
widely recognised as being beneficial and should not be interfered with. However, the public interest 
is served by timely merger decisions and by transparency in the public administration of the merger 
law. The Panel considers that there is scope for further consultation between the ACCC and business 
representatives with the objective of developing an informal review process that delivers more 
timely decisions. 

The Panel considers that concerns about the timeliness and transparency of merger review can also 
be addressed through a more streamlined formal exemption process. There is excessive complexity 
and prescription associated with the current formal exemption processes, being a formal clearance 
application to the ACCC and an alternative authorisation application to the Australian Competition 
Tribunal. The complexity and prescription have deterred the use of these mechanisms and fuelled 
complaints about the application of the informal process to large mergers that involve contested 
facts and issues. 

The Panel also considers that, if a more streamlined formal exemption process were introduced, it 
would be preferable for the ACCC to be the first instance decision-maker, rather than the Australian 
Competition Tribunal. The ACCC, having regard to its composition and powers, is better suited to 
investigation and first instance decision making in the administration of the competition law, 
including mergers. In comparison, the Australian Competition Tribunal, having regard to its 
constitution and powers, is better suited to an appellate or review role.  

Creeping acquisitions 

A legitimate question arises regarding whether, in assessing the likely effect of a proposed merger, 
the merger provisions of the CCA should also take account of the aggregate effect of the 
corporationΩs previous acquisitions within, for example, the previous three years. The complicating 
factor is that market conditions may have altered materially over the period chosen. Such a change 
would impose additional costs associated with merger review. On balance, in the absence of 
evidence of harmful acquisitions proceeding because of a gap in the law on creeping acquisitions, 
the Panel does not consider that the case for change has been made. 
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Draft Recommendation 30 τ Mergers 

There should be further consultation between the ACCC and business representatives with the 
objective of delivering more timely decisions in the informal review process. 

The formal merger exemption processes (i.e. the formal merger clearance process and the merger 
authorisation process) should be combined and reformed to remove unnecessary restrictions and 
requirements that may have deterred their use. The specific features of the review process should 
be settled in consultation with business, competition law practitioners and the ACCC. However, 
the general framework should contain the following elements: 

ω the ACCC should be the decision-maker at first instance;  

ω the ACCC should be empowered to approve a merger if it is satisfied that the merger does not 
substantially lessen competition or it is satisfied that the merger results in public benefits that 
outweigh the anti-competitive detriments; 

ω the formal process should not be subject to any prescriptive information requirements, but the 
ACCC should be empowered to require the production of business and market information;  

ω the formal process should be subject to strict timelines that cannot be extended except with 
the consent of the merger parties; and 

ω decisions of the ACCC should be subject to review by the Australian Competition Tribunal under 
a process that is also governed by strict timelines. 

For further detail on mergers, see Chapter 15. 

 EMPLOYMENT-RELATED MATTERS 3.13

The negotiation of employment terms and conditions (remuneration, conditions of employment, 
hours of work or working conditions of employees) has always been excluded from most of the 
competition law provisions of the CCA by paragraph 51(2)(a). The reason for that exclusion is that the 
negotiation and determination of employment terms and conditions is governed by a separate 
regulatory regime, currently contained in the Fair Work Act 2009. The policy rationale is that labour 
markets are not in all respects comparable to other product or service markets. As a general 
principle, the Panel agrees with that view. 

However, there are two categories of employment-related conduct that are not within that general 
exclusion: 

Å secondary boycotts, which are prohibited by sections 45D, 45DA and 45DB; and 

Å trading restrictions in industrial agreements, which are prohibited by sections 45E and 45EA. 

Secondary boycotts 

Prohibitions on secondary boycotts have been a central feature of the scheme of the CCA since its 
early years. Secondary boycott prohibitions, with effective enforcement capability, have a significant 
deterrent effect on behaviour that would otherwise compromise the capacity of businesses to 
provide goods and services in a competitive market. 

The Panel considers that prohibitions on secondary boycotts of the CCA serve the public interest and 
a sufficient case has not been made for changes to those provisions. 
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There is a strong perception by organisations representing business, especially in building, 
construction and mining, that there is insufficient public enforcement of the secondary boycott 
provisions. Timely and effective public enforcement serves as a deterrent to boycott activity, and 
needs to exist both in regulatory culture and capability. This deterrent effect contributes to a lower 
incidence of secondary boycott activity and should be taken into account by the ACCC in exercising 
its enforcement powers. 

Where legislation confers a comparable enforcement jurisdiction on a specialist regulator in respect 
of secondary boycott laws, such as has occurred in the building and construction industry, it would 
be appropriate for the ACCC to establish protocols for enforcement and investigation. There would 
also be value in the ACCC including in its annual report the number of complaints made to it in 
respect of secondary boycott matters and the number of such matters investigated and resolved 
each financial year. 

Draft Recommendation 31 τ Secondary boycotts enforcement 

The ACCC should include in its annual report the number of complaints made to it in respect of 
secondary boycott conduct and the number of such matters investigated and resolved each year. 

Currently, the Federal Court has exclusive jurisdiction in respect of the prohibitions in sections 45D, 
45DA, 45DB, 45E and 45EA (subsection 4(4) of the Jurisdiction of Courts (Cross-Vesting) Act 1987 
(Cth)). A contravention of these sections may arise in connection with other common law disputes 
between employers and employee organisations. Such common law disputes can be, and often are, 
determined within State courts. It is not apparent that there is a particular reason for the Federal 
Court to have exclusive jurisdiction over disputes arising under these sections, particularly when 
state and territory courts have jurisdiction in respect of common law actions that often raise similar 
issues. 

Draft Recommendation 32 τ Secondary boycotts proceedings 

Jurisdiction in respect of the prohibitions in sections 45D, 45DA, 45DB, 45E and 45EA should be 
extended to the state and territory Supreme Courts. 

A number of submissions raised the issue of the environmental and consumer exception to the 
secondary boycott prohibition. Consumer and environmental organisations argued for retention 
(or expansion) of the exception, while industry groups and others argued for its removal. 

During consultations undertaken by the Panel, it appeared that the primary concern expressed by 
industry representatives is that environmental groups may damage a supplier in a market through 
a public campaign targeting the supplier that may be based on false or misleading information. 

A question might arise whether a public campaign undertaken by an environmental or consumer 
organisation against a trading business, advocating that customers ought not purchase products 
from the business, should be subject to the laws prohibiting false, misleading and deceptive conduct. 
Presently, those laws only apply insofar as a person is engaged in trade or commerce.  

However, expanding the laws concerning false, misleading or deceptive conduct to organisations 
involved in public advocacy campaigns directed at trading businesses raises complex issues. Many 
public advocacy campaigns directed at trading businesses concern health issues (e.g. tobacco, alcohol 
and fast food) or social issues (e.g. gambling). Consideration of the expansion of those laws in that 
context is beyond the Terms of Reference of the Review. 
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On the other hand, where an environmental or consumer group takes action that directly impedes 
the lawful commercial activity of others (as distinct from merely exercising free speech), a question 
arises whether that activity should be encompassed by the secondary boycott prohibition. The Panel 
invites further comment on this issue. 

Trading Restrictions in Industrial Agreements 

Section 45E of the CCA prohibits a person (an employer) from making a contract, arrangement or 
understanding with an organisation of employees that contains a provision restricting the freedom of 
the employer to supply goods or services to, or acquire goods or services from, another person. 
Section 45EA prohibits a person from giving effect to such a contract, arrangement or understanding. 

The Panel considers that sections 45E and 45EA are important provisions that protect trading 
freedoms. 

It has become apparent that there is a possible conflict between the intended operation of 
sections 45E and 45EA and the regulation of awards and enterprise agreements under the Fair Work 
Act 2009. This issue has been brought into focus by the 2012 decision of the Full Court of the Federal 
Court, Australian Industry Group v Fair Work Australia. The case considered whether it was lawful for 
the Fair Work Commission to approve an enterprise agreement under the Fair Work Act which 
contained a provision requiring the employer to only engage or deal with those contractors who 
applied wages and conditions no less favourable than those provided for in the agreement for its 
employees. The Full Court concluded that it was lawful for the Fair Work Commission to approve the 
agreement, and that the enterprise agreement did not involve any contravention of section 45E 
because: 

Å it was not an agreement with an organisation of employees in the sense required by 
section 45E; and 

Å as the agreement had statutory force, it was not a contract, arrangement or understanding 
within the meaning of section 45E. 

It appears that there may be a conflict between the purposes of the CCA, as reflected in sections 45E 
and 45EA, and industrial conduct that is permitted under the Fair Work Act. The apparent purpose of 
sections 51(2), 45E and 45EA of the CCA is to exempt from the CCA contracts governing the 
conditions of employment of employees, while prohibiting contracts between employers and 
employee organisations that otherwise hinder the trading freedom of the employer (in respect of the 
supply and acquisition of goods and services, which would include contractors). However, it appears 
to be lawful under the Fair Work Act to make awards and register enterprise agreements that place 
restrictions on the freedom of employers to engage contractors or source certain goods or 
non-labour services. 

It is desirable that the apparent conflict be resolved. The Panel favours competition over restrictions 
and believes that businesses should generally be free to supply and acquire goods and services, 
including contract labour, if they choose. 

Further, sections 45E and 45EA are presently framed in narrow terms. The prohibitions only apply to 
restrictions affecting persons with whom the employer Ψhas been accustomed, or is under an 
obligationΩ to deal. As framed, the prohibitions would not apply to a restriction in relation to any 
contractor with whom the employer had not previously dealt. The policy rationale for limiting the 
scope of sections 45E and 45EA in those terms is not apparent to the Panel. The Panel considers that 
that the limitations in sections 45E and 45EA should be removed. 
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Draft Recommendation 33 τ Restricting supply or acquisition 

The present limitation in sections 45E and 45EA, such that the prohibitions only apply to 
restrictions affecting persons with whom an employer Ψhas been accustomed, or is under an 
obligationΩ to deal with, should be removed. 

The Panel invites further submissions on possible solutions to the apparent conflict between the 
CCA and the Fair Work Act including: 

ω a procedural right for the ACCC to be notified by the Fair Work Commission of proceedings 
for approval of workplace agreements which contain potential restrictions of the kind 
referred to in sections 45E and 45EA, and to intervene and make submissions; 

ω amending sections 45E and 45EA so that they expressly include awards and enterprise 
agreements; and 

ω amending sections 45E, 45EA and possibly paragraph 51(2)(a) to exempt workplace 
agreements approved under the Fair Work Act. 

 EXEMPTION PROCESSES 3.14

The exemption processes in the CCA, authorisation and notification, are important. They recognise 
that, in certain circumstances, particular conduct may not harm competition or may give rise to 
public benefits that outweigh any competitive harm. 

Like much of the CCA, the authorisation and notification procedures have become overly complex, 
which imposes costs on business. Wherever possible, it is desirable to remove unnecessary 
complexity. 

Significant steps can be taken to simplify the authorisation and notification procedures. First, in 
respect of authorisation, it should be permissible to apply for authorisation of a business 
arrangement through a single application and without regard to the specific provisions of the CCA 
that might be contravened by the proposed conduct. Second, for both authorisation and notification, 
the ACCC should be empowered to grant the exemption (including for per se prohibitions) if it is 
satisfied that either the proposed conduct is unlikely to substantially lessen competition or that the 
proposed conduct is likely to result in a net public benefit. Each of those changes would assist in 
focusing the exemption process on the issues of substance and away from technicalities. 

Draft Recommendation 34 τ Authorisation and notification 

The authorisation and notification provisions in the CCA should be simplified: 

Å to ensure that only a single authorisation application is required for a single business 
transaction or arrangement; and 

Å to empower the ACCC to grant an exemption (including for per se prohibitions) if it is 
satisfied that either the proposed conduct is unlikely to substantially lessen competition or 
that the proposed conduct is likely to result in a net public benefit. 

The Panel also considers that the ACCC should be empowered to grant a block exemption in respect 
of specified conduct in particular market conditions. This would enable the ACCC to create safe 
harbours for businesses where they engage in conduct that is unlikely to lead to a substantial 
lessening of competition and avoids the time and resources required to seek an authorisation or 
notification. 
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Draft Recommendation 35 τ Block exemption power 

Exemption powers based on the block exemption framework in the UK and EU should be 
introduced to supplement the authorisation and notification frameworks. 

For further detail on authorisation, notification and block exemption, see Chapter 19, and Draft 
Recommendation 50 in relation to collective bargaining notification.  

 ENFORCEMENT AND REMEDIES 3.15

The Panel supports the enforcement regime under the CCA, which confers both public and private 
enforcement rights in respect of the competition laws. 

In relation to public enforcement by the ACCC, there appears to be general approval of the severity 
of the sanctions for contravention of the competition laws. However, the Panel agrees with the view 
of the ACCC that the current sanction for a corporation failing to comply with section 155 of the CCA 
is inadequate. Further comment is invited on whether the current sanctions for contravention of 
sections 45D, 45DB, 45E and 45EA are adequate. 

Compulsory evidence gathering powers under section 155 of the CCA are important to the ACCCΩs 
ability to enforce the CCA, but can impose a regulatory burden on recipients of compulsory notices. 
The Panel acknowledges concerns raised in submissions about the costs of compliance with 
section 155 notices issued by the ACCC. This is in part due to the increased use of technology leading 
to more electronic material being retained by businesses that may need to be searched in order to 
comply with a notice.  

Means are available to reduce the regulatory burden associated with section 155 notices. First, the 
ACCC should accept a responsibility to frame section 155 notices in the narrowest form possible, 
consistent with the scope of the matter being investigated. Second, in complying with a section 155 
notice, the recipient should be required to undertake a reasonable search, taking into account 
factors such as the number of documents involved and the ease and cost of retrieving the 
documents. That requirement could be introduced into the CCA or recognised in a guideline issued 
by the ACCC. 

Draft Recommendation 36 τ Section 155 notices 

The ACCC should review its guidelines on section 155 notices having regard to the increasing 
burden imposed by notices in the digital age. 

Either by law or guideline, the requirement of a person to produce documents in response to a 
section 155 notice should be qualified by an obligation to undertake a reasonable search, taking 
into account factors such as the number of documents involved and the ease and cost of retrieving 
the documents. 

Private enforcement of competition laws is an important right. However, there are many regulatory 
and practical impediments to the exercise of those rights. It is important to find ways to reduce those 
impediments. 

Section 83 of the CCA is intended to facilitate private actions by enabling findings of fact made 
against a corporation in one proceeding (typically a proceeding brought by the ACCC) to be 
prima facie evidence against the corporation in another proceeding (typically a proceeding brought 
by a private litigant). Many ACCC proceedings are resolved by a corporation making admissions of 
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facts that establish the contravention, but it is uncertain whether section 83 applies to admissions. 
The effectiveness of section 83 as a means of reducing the costs of private actions would be 
enhanced if the section were amended to apply to admissions of fact made by a corporation in 
another proceeding, in addition to findings of facts.  

Draft Recommendation 37 τ Facilitating private actions 

Section 83 should be amended so that it extends to admissions of fact made by the person against 
whom the proceedings are brought in addition to findings of fact made by the court. 

In respect of contravening conduct that occurs overseas, a foreign corporation should be subject to 
Australian competition law regardless of whether it carries on business in Australia. Given that 
competition laws and policies are now commonplace around the world, there is no reason why 
private parties should have to seek ministerial consent before launching a proceeding that involves 
overseas conduct. This is addressed in Draft Recommendation 21. 

The Panel considers that small business needs greater assurance that competition complaints can be 
dealt with. Recommendation 49 deals with small business access to remedies. 

For further detail on enforcement and remedies, see Chapter 20.  

 NATIONAL ACCESS REGIME 3.16

The National Access Regime was originally established to enable third-party access to identified 
bottleneck infrastructure where it was apparent that economic efficiency would be enhanced by 
promoting competition in markets that were dependent upon access to that infrastructure. 

The bottleneck infrastructure cited by the Hilmer Review is now subject to a range of access regimes. 
Those regimes appear to be achieving the original policy goals identified by the Hilmer Review. 
Today, Part IIIA has only a limited role in the regulation of that bottleneck infrastructure. 

The question that arises today is: what are the infrastructure facilities for which access regulation will 
be required under Part IIIA in the future? Unless it is possible to identify those facilities or categories 
of facilities, it is difficult to reach a conclusion that the regulatory burden and costs imposed by 
Part IIIA on Australian businesses is outweighed by economic benefits, or that the benefits can only 
be achieved through the Part IIIA framework. 

The recent Productivity Commission (PC) inquiry concluded that the Regime is likely to generate net 
benefits to the community, but that its scope should be confined to ensure its use is limited to the 
exceptional cases where the benefits arising from increased competition in dependent markets are 
likely to outweigh the costs of regulated third-party access. The Panel agrees that, if the Regime is to 
be retained, the scope of the Regime should be confined because of the potential costs of regulation.  

In its report the PC recommended the following changes to the declaration criteria in Part IIIA: 

Å that criterion (a) will be satisfied if access to an infrastructure service on reasonable terms and 
conditions through declaration (rather than access per se) would promote a material increase 
in competition in a dependent market; 

Å that criterion (b) will be satisfied where total foreseeable market demand for the 
infrastructure service over the declaration period could be met at least cost by the facility; 
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Å as an alternative recommendation, that criterion (b) will be satisfied where it would be 
uneconomical for anyone (other than the service provider) to develop another facility to 
provide the service; and 

Å that criterion (f) will be satisfied if access on reasonable terms and conditions through 
declaration would promote the public interest. 

The Panel supports the PCΩs recommendations in relation to criterion (a) and (f) and the alternative 
recommendation in respect of criterion (b).  

The alternative recommendation for criterion (b) essentially maintains it in its current form, while 
clarifying that duplication of the facility by the owner of the existing facility is not a relevant 
consideration. As recently interpreted by the High Court in the Pilbara rail access case, the current 
form of criterion (b) asks a practical question whether it would be profitable for another facility to be 
developed τ if it would, the facility is not a bottleneck. The Panel considers that this test can be 
more easily applied than the alternative test proposed by the PC, which would require predictions of 
total market demand over the proposed period of declaration and an assessment of production costs 
rising from third-party access to the facility. 

Decisions to declare a service under Part IIIA, or determine terms and conditions of access, are very 
significant economic decisions where the costs of getting the decision wrong are likely to be high. 
The Panel favours empowering the Australian Competition Tribunal to undertake merits review of 
access decisions, including hearing directly from employees of the business concerned and relevant 
experts where that would assist, while maintaining suitable statutory time limits for the review 
process. 

Draft Recommendation 38 τ National Access Regime 

The declaration criteria in Part IIIA should be targeted to ensure that third-party access only be 
mandated where it is in the public interest. To that end: 

ω criterion (a) should require that access on reasonable terms and conditions through declaration 
promote a material increase in competition in a dependent market; 

ω criterion (b) should require that it be uneconomical for anyone (other than the service 
provider) to develop another facility to provide the service; and 

ω criterion (f) should require that access on reasonable terms and conditions through declaration 
promote the public interest. 

The Competition Principles Agreement should be updated to reflect the revised declaration 
criteria. 

The Australian Competition Tribunal should be empowered to undertake merits review of access 
decisions while maintaining suitable statutory time limits for the review process. 

The Panel invites further comment on: 

ω the categories of infrastructure to which Part IIIA might be applied in the future, particularly 
in the mining sector, and the costs and benefits that would arise from access regulation of 
that infrastructure; and 

ω whether Part IIIA should be confined in its scope to the categories of bottleneck 
infrastructure cited by the Hilmer Review. 

 
  



Institutions and governance 

Part 2 τ Findings and draft recommendations Page 56 

 Lb{¢L¢¦¢Lhb{ !b5 Dh±9wb!b/9 4

 A NATIONAL COMPETITION BODY 4.1

Several lessons may be drawn from AustraliaΩs experience of implementing NCP: 

Å all jurisdictions need to commit to the policy and its implementation; 

Å oversight of progress should be independent and transparent to Ψhold governments to 
accountΩ; and 

Å the benefits of reform need to be argued and where possible measured. 

The establishment of governance arrangements to implement reforms must be undertaken in the 
context of AustraliaΩs federal structure. Many of the competition policy reforms outlined in this Draft 
Report are overseen by state and territory governments. 

All Australian governments must have confidence in the governance arrangements for a 
reinvigorated round of competition policy reform to succeed. 

The Panel believes that reinvigorating competition policy requires leadership from an institution 
specifically constituted for the purpose. Leadership encompasses advocacy for competition policy, 
driving implementation of the decisions made and conducting independent, transparent reviews of 
progress. 

The National Competition Council (NCC), which oversaw the NCP, now has a considerably diminished 
role. It has been put to the Panel that the NCC no longer has the capacity to provide leadership in this 
domain. Draft Recommendation 46 proposes that the remaining functions of the NCC, associated 
with the National Access Regime, be transferred to a new national access and pricing regulator. The 
NCC could then be dissolved. 

The PC is the only existing body with the necessary credibility and expertise to undertake this 
function, given its role as an independent research and advisory body on a range of economic, social 
and environmental issues affecting the welfare of Australians. But the PCΩs work is driven by the 
Commonwealth and, if it were to have the competition policy function as well, its legislation and 
governance would need significant change. 

The Australian Energy Market Commission (AEMC) is an example of an independent, national 
organisation, operating in an area of state government responsibility that has a governance structure 
supported by both the Commonwealth and the States and Territories. 

The Panel considers that a new national competition body τ the Australian Council for Competition 
Policy (ACCP) τ should be established with a mandate to provide leadership and drive 
implementation of the evolving competition policy agenda. 

The ACCP cannot be accountable to just one jurisdiction but must be accountable to them all. This 
suggests an intergovernmental agreement and oversight by a specific Ministerial council. Given the 
economy-wide nature of competition issues, the Panel recommends this responsibility be assigned to 
Treasurers. 

The intergovernmental agreement would set out the functions of the ACCP and the process of 
appointing its members. While there should be scope for members to be nominated and appointed 
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by state and territory governments, their role would not be to represent jurisdictional interests, but 
rather to view competition policy from a national perspective. 

The secretariat should be independent of any one government and there may be merit in rotating 
the right to nominate the Chair. 

Draft Recommendation 39 τ Establishment of the Australian Council for Competition 
Policy 

The National Competition Council should be dissolved and the Australian Council for Competition 
Policy established. Its mandate should be to provide leadership and drive implementation of the 
evolving competition policy agenda. 

The Australian Council for Competition Policy should be established under legislation by one State 
and then by application in all other States and the Commonwealth. It should be funded jointly by 
the Commonwealth, States and Territories. 

Treasurers, through the Standing Committee of Federal Financial Relations, should oversee 
preparation of an intergovernmental agreement and subsequent legislation, for COAG agreement, 
to establish the Australian Council for Competition Policy.  

The Treasurer of any jurisdiction should be empowered to nominate Members of the Australian 
Council for Competition Policy. 

 FUNCTIONS OF THE NATIONAL BODY 4.2

The proposed ACCP should have a broad role. In particular, the ACCP should advise governments on 
how to adapt competition policy to changing circumstances facing consumers and business. The 
ACCP should therefore develop an understanding of the state of competition across the Australian 
economy and report on it regularly. 

There needs to be a clear advocate for competition policy in AustraliaΩs institutional structure. Too 
often this has fallen by default to the ACCC, which can be an uneasy role for a regulator to fulfil. 
The Panel sees advocacy for competition as a central function of the ACCP. 

The ACCP should also act as an independent assessor of progress on reform, holding governments at 
all levels to account. Priority areas for reform identified in this Draft Report could form an initial 
program of work for the ACCP.  
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Draft Recommendation 40 τ Role of the Australian Council for Competition Policy 

The Australian Council for Competition Policy should have a broad role encompassing: 

ω advocate and educator in competition policy; 

ω independently monitoring progress in implementing agreed reforms and publicly reporting on 
progress annually; 

ω identifying potential areas of competition reform across all levels of government; 

ω making recommendations to governments on specific market design and regulatory issues, 
including proposed privatisations; and 

ω undertaking research into competition policy developments in Australia and overseas. 

The effectiveness of the ACCP could be strengthened by assigning it a market studies function which 
would create a consistent, effective and independent way for governments to seek advice and 
recommendations on recurrent and emerging competition policy issues.  

Given the potential for conflicts between the ACCCΩs investigation and enforcement responsibilities 
and the scope of a market studies function, the Panel believes it is appropriate to vest such a power 
with the ACCP rather than the ACCC. 

The market studies function would have a competition policy focus and complement but not 
duplicate the work of other bodies such as the PC. For example, States and Territories could request 
the ACCP to undertake market studies of the provision of human services in their jurisdiction as part 
of implementing the principles of choice and diversity of providers set out in Draft 
Recommendation 2. 

The use of mandatory information-gathering powers can help to ensure that a market study builds an 
accurate picture of the market but, on the other hand, may create an adversarial environment where 
participants show reluctance to cooperate and share information with the market studies body. The 
approach adopted by the PC τ inviting interested parties to comment on issues and undertaking 
independent research τ appears to achieve desired outcomes without the need to invoke 
mandatory legal powers. 

Draft Recommendation 41 τ Market studies power 

The proposed Australian Council for Competition Policy should have the power to undertake 
competition studies of markets in Australia and make recommendations to relevant governments 
on changes to regulation or to the ACCC for investigation of potential breaches of the CCA. 

The Panel seeks comments on the issue of mandatory information-gathering powers and in 
particular whether the PC model of having information-gathering powers but generally choosing 
not to use them should be replicated in the Australian Council for Competition Policy. 

The NCP recognised that there were different circumstances across the jurisdictions that could lead 
to different approaches to either the scope or timing of reform. The Panel, in agreeing with this 
approach, considers that the ACCP should be able to receive referrals from jurisdictions collectively 
as well as individually. 

This would ensure that each jurisdiction has the freedom to identify its own concerns, while allowing 
the ACCP the flexibility to consider whether those concerns have broader or cross-jurisdictional 
impacts.  
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In addition, the Panel considers that all market participants, including small business and regulators, 
should have the opportunity to raise issues they would like to see become the subject of market 
studies. Funding could be set aside in the ACCP budget to undertake studies in addition to those 
referred by the Ministerial Council. The decision would rest with the ACCP as to which of these 
outside requests it might take up, and it would not be obliged to agree to all requests. 

The Ministerial Council would need to oversee priorities and resourcing so that the ACCP has the 
capacity to focus on the priorities of governments and market participants.  

Draft Recommendation 42 τ Market studies requests 

All governments, jointly or individually, should have the capacity to issue a reference to the 
Australian Council for Competition Policy to undertake a competition study of a particular market 
or competition issue. 

All market participants, including small business and regulators (such as the ACCC), should have 
the capacity to request market studies be undertaken by the Australian Council for Competition 
Policy.  

The work program of the Australian Council for Competition Policy should be overseen by the 
Ministerial Council on Federal Financial Relations to ensure that resourcing addresses priority 
issues. 

For further detail on market studies, see Section 22.2.  

The competition policy environment is not static. New technologies can raise new issues and resolve 
older ones. The Panel considers that governments would benefit from an annual analysis of 
developments in the competition policy environment. 

This would include more detail on the specific priority issues or markets that should receive greater 
attention, and could include recommending review mechanisms, particularly for more heavily 
regulated markets, to ensure more burdensome or intrusive regulatory frameworks remain fit for 
purpose. 

Commenting on best practice and international developments would provide opportunities for 
governments to consider whether the outcomes of different approaches to reform in other 
jurisdictions apply within their own. 

Draft Recommendation 43 τ Annual competition analysis 

The Australian Council for Competition Policy should be required to undertake an annual analysis 
of developments in the competition policy environment, both in Australia and internationally, and 
identify specific issues or markets that should receive greater attention.  

 COMPETITION PAYMENTS 4.3

There is widespread support for competition payments that were made by the Commonwealth to 
state and territory governments to recognise that the Commonwealth received a disproportionate 
share of the increased revenue flowing from the NCP reforms.  

While the quantum of the payments was not large compared to total state and territory revenues, 
the Panel consistently heard that their existence provided an additional argument that could be used 
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to support reform. The Panel was also told, however, that their effectiveness was limited by not 
being applied to the Commonwealth nor consistently to local government. 

On the other hand, as noted by the PC, a focus on payments and penalties Ψhas from time to time 
almost certainly misled the community as to the main rationale for reform ΧΩ13 This appears to 
underlie the observation made by many stakeholders that progress with competition policy reform 
waned once competition payments ceased.  

That said, there is a case to be made that the benefits of reform, including any fiscal dividend, should 
be commensurate with the reform effort made. The differing revenue bases of the Commonwealth 
and the States and Territories mean that revenue may not flow in proportion to reform effort. 

The PC should be tasked to undertake a study of reforms agreed to by the Commonwealth and state 
and territory governments to estimate their effect on revenue in each jurisdiction. The ACCP could 
then assess whether reforms had been undertaken to a sufficient standard to warrant compensation 
payments. That assessment would be based on actual implementation of reforms, not on the basis of 
undertaking reviews or other processes. 

Draft Recommendation 44 τ Competition payments 

The Productivity Commission should be tasked to undertake a study of reforms agreed to by the 
Commonwealth and state and territory governments to estimate their effect on revenue in each 
jurisdiction.  

If disproportionate effects across jurisdictions are estimated, the Panel favours competition policy 
payments to ensure that revenue gains flowing from reform accrue to the jurisdictions 
undertaking the reform.  

Reform effort would be assessed by the Australian Council for Competition Policy based on actual 
implementation of reform measures, not on undertaking reviews. 

For further detail on competition payments, see Section 22.2.  

 COMPETITION AND CONSUMER REGULATOR 4.4

The Panel accepts that enforcement of competition policy and consumer protection matters 
complement each other, and recommends they continue to be administered by one body.  

Having a single body:  

Å fosters a pro-market culture;  

Å facilitates co-ordination and depth across the functions;  

Å provides a source of consistent information to business and consumers about their rights; and  

Å provides administrative savings and skills enhancement through the pooling of information, 
skills and expertise.  

A single body also ensures that the issues of small business are not overlooked, as could be the case 
if the competition and consumer functions were separated into different bodies. 

                                                           

13  Productivity Commission 2005, Review of National Competition Policy Reforms, page 152. 

http://www.pc.gov.au/__data/assets/pdf_file/0016/46033/ncp.pdf
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However, the Panel notes that tensions can also arise between the two functions; so it is important 
that the ACCC continue to maintain an appropriate balance between its competition-related 
regulatory tasks and its role in protecting consumers.  

Draft Recommendation 45 τ ACCC functions 

Competition and consumer functions should be retained within the single agency of the ACCC. 

 ACCESS AND PRICING REGULATOR 4.5

The Panel accepts that there are synergies among the functions of competition, consumer protection 
and economic regulation that can assist the ACCC perform its functions and allow it to develop both 
wide and deep skills in understanding the operation of markets.  

However, on balance, the Panel sees benefit in separating the access and pricing regulatory functions 
from the other functions of the ACCC. The access and pricing functions include access arbitration 
functions under the National Access Regime, declaration and access arbitration functions under the 
telecommunications access regime in Part XIC of the CCA and price monitoring functions under the 
Water Act 2007. The functions are sufficiently distinct in the type of analysis required and the nature 
of the relationship with industry, as compared with the competition and consumer functions. 

The Panel notes strong support, especially in consultation with state governments, for the functions 
of the Australian Energy Regulator (AER) to be separated out. The Panel also notes concerns 
expressed in submissions and consultations that an industry-specific regulator might be susceptible 
to ΨcaptureΩ by the regulated industry.  

The proposed body would also administer the National Access Regime and take on the NCCΩs 
functions under the National Gas Law, which would allow the NCC to be dissolved. This would result 
in the access and pricing regulator undertaking both the declaration function under the National 
Access Regime and the current ACCC role in arbitrating the terms and conditions where a facility is 
declared, but where terms and conditions are not able to be commercially negotiated. 

The Panel does not foresee any conflict in a single regulator performing both functions and 
anticipates that there may be benefits. The Panel notes that, under the current telecommunications 
access regime (in Part XIC of the CCA), the ACCC currently performs both the declaration and 
arbitration functions. 

The regulator could, over time, assume responsibility for other functions if and when they were 
elevated into a national framework. One function that could be transferred from States and 
Territories is national regulation of urban and rural water should a national framework be agreed.  
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Draft Recommendation 46 τ Access and pricing regulator functions 

The following regulatory functions should be transferred from the ACCC and the NCC and be 
undertaken within a single national access and pricing regulator: 

ω the powers given to the NCC and the ACCC under the National Access Regime; 

ω the powers given to the NCC under the National Gas Law; 

ω the functions undertaken by the Australian Energy Regulator under the National Electricity Law 
and the National Gas Law; 

ω the telecommunications access and pricing functions of the ACCC;  

ω price regulation and related advisory roles under the Water Act 2007 (Cth). 

Consumer protection and competition functions should remain with the ACCC. 

The access and pricing regulator should be established with a view to it gaining further functions as 
other sectors are transferred to national regimes. 

 ACCC GOVERNANCE 4.6

The ACCC is established under the CCA as a statutory corporation. It is governed by a chairperson and 
other persons appointed as members of the Commission (usually called commissioners). Decisions 
are made by the chairperson and commissioners meeting together (or as a division of the 
Commission), save where a power has been delegated to a member of the Commission. The 
Commission is assisted by its staff. In practice, the chairperson and commissioners are appointed on 
a full-time basis; in other words, they perform an executive role. 

The Panel considers that the ACCC is a well-regarded and effective body. Recognising the 
fundamental role that Ψchecks and balancesΩ play in governance structures, the Panel considers that 
governance of the ACCC would benefit from input from individuals who do not have responsibility for 
its day-to-day operations. This would bring an ΨoutsiderΩs viewΩ of policy and decision-making, and 
provide an opportunity to bring business, consumer and academic perspectives to bear.  

The Panel has contemplated two options to introduce this diversity of views into the decision-making 
of the ACCC. 

The first is to replace the current Commission with a Board, comprising a number of members akin to 
the current commissioners, who would work full-time in the operations of the ACCC, and a number 
of independent non-executive members with business, consumer and academic expertise, who 
would not be involved in the day-to-day functions of the ACCC. This option would strengthen 
accountability of the ACCC to the broader community as represented by the non-executive members 
of the Board.  

The Panel has no strong view on whether the Board should be chaired by an executive or 
non-executive member. 

An alternative means of adding to the diversity of views may be through retaining the current 
Commission structure but adding an Advisory Board without decision-making powers. The Advisory 
Board would comprise independent non-executive directors with business, consumer and academic 
expertise and would advise the Commission on operational and administrative policies. The Advisory 
Board would be chaired by the Chair of the Commission, with other commissioners also potentially 
serving as members. 
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The Panel considers that, whichever option may be adopted, a fundamental requirement is the 
appointment of non-executive members who would not have other roles in the ACCC or its 
committees and who would be independent of the day-to-day operations of the agency. 

The ACCC could also report regularly to a broadly-based committee of the Parliament, such as the 
House of Representatives Standing Committee on Economics, to build profile and credibility for the 
agency as well as to subject it to additional accountability to the Parliament. 

Draft Recommendation 47 τ ACCC governance 

The Panel believes that incorporating a wider range of business, consumer and academic 
viewpoints would improve the governance of the ACCC. 

The Panel seeks views on the best means of achieving this outcome, including but not limited to, 
the following options: 

ω replacing the current Commission with a Board comprising executive members, and 
non-executive members with business, consumer and academic expertise (with either an 
executive or non-executive Chair of the Board); or 

ω adding an Advisory Board, chaired by the Chair of the Commission, which would provide 
advice, including on matters of strategy, to the ACCC but would have no decision-making 
powers. 

The credibility of the ACCC could also be strengthened with additional accountability to the 
Parliament through regular appearance before a broadly-based Parliamentary Committee. 

The ACCCΩs use of the media has been criticised in submissions to the Panel as undermining the 
perceived impartiality of the agency in undertaking enforcement action. Advocating for competition 
policy would become the responsibility of the new ACCP, if established, but the ACCC would continue 
to communicate with the public through the media, including explaining enforcement priorities, 
educating business about compliance, and publishing enforcement outcomes. 

The Panel believes that the ACCC should establish, publish and report against a Media Code of 
Conduct. This should counter the perception of partiality on the part of the ACCC, especially in 
enforcement actions. 

Draft Recommendation 48 τ Media Code of Conduct 

The ACCC should also develop a Code of Conduct for its dealings with the media with the aim of 
strengthening the perception of its impartiality in enforcing the law. 
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Introduction 

Small business makes a vital contribution to AustraliaΩs economy. The Panel has been particularly 
mindful of the concerns and interests of small business in the context of the Review. 

During the course of consultations, the Panel met in forums with over 150 small businesses. These 
meetings supplemented the written submissions made to the Review.  

The issues raised in forums and submissions were broad-ranging, including unequal bargaining power 
in dealing with larger businesses (including concerns about collective bargaining); the compliance 
burden of regulation; and difficulties in competing with (local) government-run enterprises, 
particularly where government is also the rule-maker. 

This Draft Report contains a number of recommendations that address these and other concerns of 
small business. 

The Panel has proposed changes to the Ψmisuse of market powerΩ provisions of the CCA at Draft 
Recommendation 25, and set out its views on the unconscionable conduct provisions in Section 16.3. 
We have also considered other issues affecting small business, such as standards, licensing, planning 
and zoning and competitive neutrality elsewhere in this Draft Report. 

In this chapter we consider access to remedies, collective bargaining and industry codes. 

Concern was also expressed that, for various reasons including resource priorities, the ACCC is unable 
to enforce the law and that small businesses either lack the time and financial resources to take 
action themselves or are concerned about the impact this might have on their ongoing business 
relationships. 

 ACCESS TO REMEDIES 5.1

The Panel notes the PCΩs review of Access to Justice Arrangements (which has been provided to the 
Australian Government but not yet released), the Small Business and Family Enterprise Ombudsman 
that is in the process of being established, and the current proposal to extend unfair contract terms 
to small business contracts. 

However, the Panel considers that small businesses need greater assurance that competition 
complaints can be dealt with. There are significant practical difficulties in small business exercising 
rights of private enforcement. Understandably, the ACCC is not able to take proceedings in respect of 
all complaints that are brought to it. It is important, though, that the ACCC places some priority upon 
its response to small business complaints concerning competition laws.  

If the ACCC determines that it is unable to pursue a particular complaint on behalf of a small 
business, it is important that the ACCC communicates clearly and promptly its reasons for not acting 
and directs the business to available dispute resolution procedures.  

Small business would be assisted by an effective dispute resolution system in respect of competition 
law issues. Such a system would support the operation and effectiveness of competitive markets, 
which in turn foster a diversity of businesses that provide consumer choice. While some small 
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business dispute resolution services exist at the state, territory and Commonwealth levels, it is clear 
small business feels that laws are difficult to enforce. 

The ACCC should take a more active role in connecting small business with dispute resolution 
schemes, where the ACCC considers a complaint has merit but is not a priority for public 
enforcement. The ACCC should also test the law on a regular basis to assure small business that the 
law is being enforced. 

The Panel is interested in views on whether there should be a specific dispute resolution scheme for 
small business for matters covered by the CCA. 

Draft Recommendation 49 τ Small business access to remedies 

The ACCC should take a more active approach in connecting small business to alternative dispute 
resolution schemes where it considers complaints have merit but are not a priority for public 
enforcement. 

The Panel invites views on whether there should be a specific dispute resolution scheme for 
small business for matters covered by the CCA. 

Resourcing of the ACCC should allow it to test the law on a regular basis to ensure that the law is 
acting as a deterrent to unlawful behaviour. 

 COLLECTIVE BARGAINING 5.2

There is broad support for the exemption process for collective bargaining by small business which is 
designed to recognise unequal bargaining power between parties to a business transaction. The 
process of exemption through notification should be capable of addressing a number of the issues 
raised by small business in their dealings with big business. 

However, the provisions are not being used as frequently as they might be. Various improvements 
could be made, including increasing the flexibility of collective bargaining and improving the 
framework for collective boycott activities. For example, one change would be to enable the group of 
businesses covered by a notification to be altered without the need for a fresh notification to be 
filed. 

Raising awareness of these provisions, including but not limited to raising awareness of 
co-operatives, will promote their use and potentially strengthen the bargaining position of small 
businesses in dealing with large businesses. 
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Draft Recommendation 50 τ Collective bargaining 

The CCA should be amended to introduce greater flexibility into the notification process for 
collective bargaining by small business. One change would be to enable the group of businesses 
covered by a notification to be altered without the need for a fresh notification to be filed 
(although there ought to be a process by which the businesses covered by the notification from 
time to time are recorded on the ACCCΩs notification register). 

The ACCC should take actions to enhance awareness of the exemption process for collective 
bargaining and how it might be used to improve the bargaining position of small businesses in 
dealings with large businesses. 

 INDUSTRY CODES 5.3

Codes of conduct play an important role under the CCA by providing for a flexible regulatory 
framework to set norms of behaviour. The operation of codes of conduct complements the 
provisions of the CCA and are generally applied to relationships between businesses within a 
particular industry. Codes also provide a mechanism to implement industry specific dispute 
resolution frameworks. 

For further detail on industry codes, see Section 16.4. 

 COMPETITIVE NEUTRALITY 5.4

For many small businesses, competitive neutrality is a persistent area of concern. Governments 
compete with small businesses in a variety of markets and if they have an undue advantage, this can 
result in them having lower costs and therefore able to charge lower prices than private sector 
competitors. 

The Panel considers that transparency of current competitive neutrality arrangements should be 
improved and obligations on governments not to breach competitive neutrality principles be 
strengthened. The Panel has made three draft recommendations in this regard (see 
Draft Recommendations 13, 14 and 15). 

For further detail on competitive neutrality see Chapter 11.  

 REGULATORY RESTRICTIONS 5.5

The ability of small businesses to compete will also be enhanced by a number of the PanelΩs draft 
recommendations to remove regulatory restrictions. 

In particular, the Panel notes that draft recommendations concerning planning and zoning and a 
review of regulatory restrictions (including standards) will assist small business if implemented 
(see Draft Recommendations 10, 11 and 12). 

For further detail on regulatory restrictions, see Chapter 8.  
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Introduction 

Competition in retail markets has been an important focus for submissions and the Review. This 
includes issues relating to how competition is operating in grocery and fuel retailing, regulations on 
planning, zoning and trading hours, and specific regulations like those affecting pharmacy and liquor 
retailing. 

Some of these issues are dealt with elsewhere in this Draft Report; there is a separate 
recommendation on planning and zoning (Draft Recommendation 10), while retail liquor licensing 
should be prioritised as part of a new review of regulatory restrictions proposed at Draft 
Recommendation 11. No specific recommendations have been made in relation to fuel retailing, 
although a number of recommendations are relevant to submissions made in that context.  

 RETAIL TRADING HOURS  6.1

Trading hours have been progressively deregulated by state and territory governments over recent 
years. This has widened choices for consumers. Yet consumers have continued to demand greater 
diversity in how and when they shop, as is evident in the rapid take-up of online shopping. 

The growing use of the internet for retail purchases is undermining the original intent of restrictions 
on retail trading hours, while at the same time disadvantaging Ψbricks and mortarΩ retailers. This 
provides strong grounds for abandoning remaining limits on retail trading hours.  

Deregulation of retail trading hours across the country has varied. The ACT, Northern Territory, 
Victoria, Tasmania and NSW have largely deregulated trading hours altogether, whereas Western 
Australia, South Australia and Queensland have retained restrictions. 

The Panel believes that full deregulation of retail trading hours is overdue, and that remaining 
restrictions should be removed as soon as possible. To the extent that jurisdictions choose to retain 
restrictions, these should be strictly limited to Christmas Day, Good Friday and the morning of 
ANZAC Day. 

Draft Recommendation 51 τ Retail trading hours 

The Panel notes the generally beneficial effect for consumers of deregulation of retail trading 
hours to date and the growth of online competition in some retail markets. The Panel 
recommends that remaining restrictions on retail trading hours be removed. To the extent that 
jurisdictions choose to retain restrictions, these should be strictly limited to Christmas Day, 
Good Friday and the morning of ANZAC Day. 

For further detail on retail trading hours, see Section 8.6. 

 SUPERMARKETS 6.2

A large number of submissions raised issues relating to supermarkets. On further investigation, 
however, most turned out to be policy and legal issues that apply more broadly than just to 
supermarkets. Accordingly, many of the recommendations that the Panel has made to deal with 
these issues have wider application beyond the supermarket context. 
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Some small supermarkets have alleged that the major supermarkets are misusing their market 
power, including through Ψpredatory capacityΩ and targeting particular retailers. Suppliers have raised 
concerns about misuse of market power and unconscionable conduct by the major supermarket 
chains.  

The Panel cannot adjudicate instances where breaches of the CCA are alleged to have occurred but 
notes that the CCA generally prohibits conduct that harms the competitive process, not individual 
competitors.  

The Panel recommends changes to the misuse of market power provisions of the CCA at Draft 
Recommendation 25. The current unconscionable conduct provisions appear to be working as 
intended to meet the policy goals, but active and ongoing review of these provisions should occur as 
matters progress before the courts. In this context the Panel notes the present litigation concerning 
the ACCCΩs allegations of unconscionable conduct in the supermarket sector. 

The introduction of a properly designed and effective industry code should also assist in ensuring 
that suppliers are able to contract fairly and efficiently. The Panel notes that Australian Government 
consultation on a proposed code is currently underway. 

The removal of some regulatory barriers would strengthen competition in the supermarket sector. 
Planning and zoning restrictions are limiting the growth of ALDI, and the ACCC has previously 
identified that they particularly affect the ability of independent supermarkets to compete. The Panel 
recommends changes to address concerns about planning and zoning (Draft Recommendation 10).  

Trading hours restrictions and restrictions preventing supermarkets from selling liquor impede 
competition. The Panel recommends that restrictions preventing supermarkets from selling liquor be 
prioritised as part of the renewed round of regulatory review proposed at Draft Recommendation 11 
and that retail trading hours be fully deregulated (Draft Recommendation 51). 

There have been a number of structural changes in the operation of supermarkets, such as greater 
vertical integration and use of Ψhome brandsΩ, an increase in the range and categories of goods sold 
within supermarkets, and greater participation by supermarket operators in other sectors. 

Like all structural changes, these can result in dislocation and other costs that affect the wellbeing of 
other parties. The move of larger supermarket chains into regional areas can also raise concerns 
about a loss of amenity and changes to the community. 

While the Panel is sensitive to these concerns, they do not of themselves raise issues for competition 
policy or law.  

For further detail on supermarkets, see Section 13.1.  

 PHARMACY 6.3

It is generally accepted that some regulation of pharmacy is justified to recognise patient and 
community safety, ensuring pharmacists provide consumers with appropriate information and advice 
about their medication, providing equitable access to medication regardless of the patientΩs wealth 
or location and managing costs to patients and government. 

It is not apparent that the current restrictions on location of pharmacies or the requirement that only 
pharmacists can own a pharmacy ensure the quality of advice provided to a consumer. Such 
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restrictions limit the ability of consumers to choose where to obtain pharmacy services and limit the 
ability of suppliers to meet consumersΩ demands.  

A range of alternatives are available to governments to ensure pharmacies meet community 
expectations of safety, access and standard of care without the need for anti-competitive regulation. 
These include imposing obligations directly on pharmacies as a condition of their licensing and/or 
remuneration. The Panel recognises that such a change will have a significant impact on the 
pharmacy sector and a transition period will be necessary.  

The Panel also notes that the current Fifth Community Pharmacy Agreement expires on 1 July 2015, 
and negotiations for the next agreement are anticipated to commence in the second half of 2014. 
This provides an opportunity for the Australian Government to remove the location rules, with 
appropriate transitional arrangements. 

The recent National Commission of Audit recommended Ψopening up the pharmacy sector to 

competition, including through the deregulation of ownership and location rulesΩ.14  

Draft Recommendation 52 τ Pharmacy 

The Panel does not consider that current restrictions on ownership and location of pharmacies are 
necessary to ensure the quality of advice and care provided to patients. Such restrictions limit the 
ability of consumers to choose where to obtain pharmacy products and services, and the ability of 
providers to meet consumersΩ preferences. 

The Panel considers that the pharmacy ownership and location rules should be removed in the 
long-term interests of consumers. They should be replaced with regulations to ensure access and 
quality of advice on pharmaceuticals that do not unduly restrict competition.  

Negotiations on the next Community Pharmacy Agreement offer an opportunity for the Australian 
Government to remove the location rules, with appropriate transitional arrangements. 

For further detail on pharmacy, see Section 8.9. 

 

                                                           

14  National Commission of Audit, Phase One Report, page xlii. 

http://www.ncoa.gov.au/report/docs/phase_one_report.pdf
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In this Part we examine the current state of AustraliaΩs competition policy and test its fitness for 
purpose against the criteria identified in Part 1.  

We identify areas where existing competition policy may not serve the long-term interests of 
consumers, especially in light of the forces for change bearing on the Australian economy. 

The discussion is structured to reflect six themes as outlined in the diagram below. 
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The environment that led to the Hilmer Review and then to all Australian governments agreeing to 
the National Competition Policy (NCP) is reflected in a Prime Ministerial statement from 1991:  

The Trade Practices Act is our principal legislative weapon to ensure consumers get the 
best deal from competition. But there are many areas of the Australian economy today 
that are immune from that Act: some Commonwealth enterprises, State public sector 
businesses, and significant areas of the private sector, including the professions.  

This patchwork coverage reflects historical and constitutional factors, not economic 
efficiencies; it is another important instance of the way we operate as six economies, 
rather than one. The benefits for the consumer of expanding the scope of the Trade 
Practices Act could be immense: potentially lower professional fees, cheaper road and rail 
fares, cheaper electricity. 15 (emphasis added) 

The NCP reflected the challenges Australia faced at the time τ more than 20 years ago now. The 
focus of the NCP reforms was exposing previously sheltered activities to competition and applying a 
more national approach to competition issues. 

The NCP was set out in three intergovernmental agreements which reflected the six elements of 
Competition Policy identified in the Hilmer report: 

Å limiting anti-competitive conduct of firms; 

Å reforming regulation which unjustifiably restricts competition; 

Å reforming the structure of public monopolies to facilitate competition; 

Å providing third-party access to certain facilities that are essential for competition; 

Å restraining monopoly pricing behaviour; and 

Å fostering Ψcompetitive neutralityΩ between government and private businesses when they 
compete. 

                                                           

15  Hawke, B 1991, Building a Competitive Australia, page 9.  

http://pmtranscripts.dpmc.gov.au/transcripts/00008270.pdf


Competition Principles 

Part 3 τ Competition Policy  Page 72 

Box 7.1: National Competition Policy τ Intergovernmental agreements 

In 1995 Australian governments committed to three intergovernmental agreements τ the 
Competition Principles Agreement (CPA), the Conduct Code Agreement and the Agreement to 
Implement the National Competition Policy and Related Reforms.16 The elements of these 
agreements were: 

Å extending the Trade Practices Act 1974 (TPA) to previously excluded businesses 
(unincorporated businesses and state, territory and local government businesses); 

Å establishing independent price oversight of state and territory government businesses; 

Å corporatising and applying competitive neutrality principles so that government businesses 
did not enjoy a net competitive advantage as a result of public sector ownership; 

Å structurally reforming public monopolies to separate out industry regulation and where 
possible further disaggregating potentially competitive parts of the monopoly; 

Å establishing a third-party access regime for significant bottleneck infrastructure;  

Å reviewing all legislation restricting competition; 

Å applying the agreements to local government; 

Å establishing the National Competition Council, including funding, appointments and work 
program;  

Å imposing conditions on governments seeking to exempt conduct from the competition law; 
and 

Å providing financial assistance to the States and Territories conditional on progress in 
implementing the NCP. 

While the NCP agreements provided a framework for agreed policies, the States and Territories had 
flexibility in implementing what was agreed. The Panel considers that flexibility continues to be 
important, particularly in the context of a federation where responsibility for reform lies with various 
levels of government. The importance of local government in implementing aspects of competition 
policy is sometimes overlooked. The role of local government in competition policy should be 
explicitly addressed going forward.  

The Productivity Commission (PC) in its Review of the NCP noted that flexibility provides the 
opportunity for governments to learn from different approaches to reform:  

[F]lexibility has in turn harnessed the benefits of Ψcompetitive federalismΩ to advance the 
reform process. That is, the NCP framework has provided opportunities for governments 
to learn from the outcomes of different approaches to reform in other jurisdictions.17 

That said, flexibility should not compromise the agreed outcomes of particular reforms. Moreover, 
where different approaches have been adopted by various jurisdictions, Ψbest-practiceΩ approaches 
to implementing NCP principles should be identified.  

                                                           

16  National Competition Council 1998, Compendium of National Competition Policy Agreements, Second Edition.  

17  Productivity Commission 2005, Review of National Competition Policy Reforms, page 130. 

http://ncp.ncc.gov.au/docs/PIAg-001.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0016/46033/ncp.pdf
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The NCP recognised that restrictions on competition can sometimes be desirable. The Panel endorses 
this approach and considers that the Ψpublic interestΩ test should remain a central component of 
competition policy in Australia. 

However, digital technology and increasing globalisation are changing markets and consumersΩ ability 
to access markets. Australia also confronts long-term economic challenges such as an ageing 
population. 

In light of these developments, the Panel believes that the original elements of competition policy 
should be revisited.  

In particular, there is scope for a set of competition principles that widen the focus beyond public 
monopolies and government businesses to encompass the provision of government services more 
generally. 

Agreeing a set of principles would guide Commonwealth, state and territory and local governments 
in implementing those aspects of competition policy for which they are responsible. 



Competition Principles 

Part 3 τ Competition Policy  Page 74 

The PanelΩs view 

The Panel endorses competition policy that focuses on making markets work in the long-term 
interests of consumers. The following principles should guide Commonwealth, state and territory 
and local governments in implementing competition policy: 

ω legislative frameworks and government policies binding the public or private sectors should not 
restrict competition;  

ω governments should promote consumer choice when funding or providing goods and services 
and enable informed choices by consumers; 

ω the model for government provision of goods and services should separate funding, regulation 
and service provision, and should encourage a diversity of providers; 

ω governments should separate remaining public monopolies from competitive service elements, 
and also separate contestable elements into smaller independent business activities; 

ω government business activities that compete with private provision, whether for-profit or 
not-for-profit, should comply with competitive neutrality principles to ensure they do not enjoy 
a net competitive advantage simply as a result of government ownership;  

ω a right to third-party access to significant bottleneck infrastructure should be granted where it 
would promote a material increase in competition in dependent markets and would promote 
the public interest; and 

ω independent authorities should set, administer or oversee prices for natural monopoly 
infrastructure providers. 

Applying these principles should be subject to a Ψpublic interestΩ test, so that: 

ω the principle should apply unless the costs outweigh the benefits; and 

ω any legislation or government policy restricting competition must demonstrate that: 

ς it is in the public interest; and  

ς the objectives of the legislation or government policy can only be achieved by restricting 
competition. 

Flexibility should be allowed in the way jurisdictions implement policies based on these principles. 

 



Regulatory restrictions 

Part 3 τ Competition Policy  Page 75 

 w9D¦[!¢hw¸ w9{¢wL/¢Lhb{  8

Following the introduction of the NCP in 1995, there was a concerted effort by governments to 
examine and reform regulation that restricted competition where those restrictions were not in the 
public interest. 

Australian laws at the Commonwealth, state and territory level were subject to review for 
anti-competitive impact as part of the NCP reforms, as set out in Box 8.1 below. 

Box 8.1: NCP Legislative Review Program 

In 1995 all Australian governments agreed that legislation (including Acts, enactments, ordinances 
and regulations) should not restrict competition unless it could be demonstrated that the benefits 
of the restriction to the community as a whole outweighed the costs, and further that the 
objectives of the legislation could only be achieved by restricting competition.18  

Governments committed to review and, where appropriate, reform all legislation that restricted 
competition by the year 2000.  

Around 1,800 individual pieces of potentially anti-competitive legislation were identified as part of 
this process (which was later extended to the year 2005).  

Governments reviewed, and where appropriate, reformed, around 85 per cent of their nominated 
legislation (and around 78 per cent of ΨpriorityΩ legislation).19  

These assessments were linked to the NCP payments from the Commonwealth to the States and 
Territories.  

The Panel has heard that while much was achieved through the regulatory reform, more remains to 
be done.  

While some restrictions apply to particular industries and appear to support a small number of 
producers, they may have perverse effects τ such as mandated ethanol usage in NSW, which may 
have pushed motorists towards higher-priced premium fuels. As another example, liquor licensing 
rules in Queensland that restrict packaged alcohol sales to holders of hotel licences appear to have 
induced major supermarkets to buy hotel licences, which has made it harder for smaller independent 
stores to compete. 

Regulatory restrictions can limit the ability of consumers to exercise choice and the ability of 
producers to respond to consumers. They can determine who is in the market, what they can 
produce, and even the standard of the product or service they can provide.  

  

                                                           

18  See clause 5 of the Competition Principles Agreement. This was supported in submissions, for example by the Housing 
Industry Association, page 13. 

19  National Competition Council 2005, !ǎǎŜǎǎƳŜƴǘ ƻŦ ƎƻǾŜǊƴƳŜƴǘǎΩ ǇǊƻƎǊŜǎǎ ƛƴ ƛƳǇƭŜƳŜƴǘƛƴƎ ǘƘŜ bŀǘƛƻƴŀƭ /ƻƳǇŜǘƛǘƛƻƴ 
Policy and related reforms, page xi. 

https://www.coag.gov.au/node/52
http://ncp.ncc.gov.au/docs/2005%20assessment.pdf
http://ncp.ncc.gov.au/docs/2005%20assessment.pdf
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Such regulations are generally not contained in competition law20 but rather in a multitude of 
Commonwealth, state and territory and local government laws and legislative instruments. These 
restrictions can take many forms, including the examples contained in Box 8.2 below. 

Box 8.2: Examples of regulatory restrictions on competition21 

Regulation which requires imported cars to be modified to meet Australian-specific car design 
standards, as these differ from those of the United States and the European Union, restricting the 
scope for parallel imports and importation of second-hand cars. 

Restrictions on the parallel importation of commercial quantities of books by booksellers. 

Concessional excise treatment of domestically produced ethanol while imported ethanol pays full 
excise.  

The displaying of discounted fuel prices on fuel retailersΩ price boards is specifically regulated in 
New South Wales and South Australia. 

A restricted number of taxi licences are issued in all States and Territories, and competition from 
hire cars is mostly restricted.  

Packaged liquor can be sold by hotels in regional Western Australia on Sunday, but not by 
specialist packaged liquor stores. 

Retail pharmacies can only be owned by pharmacists (whereas no such restrictions exist on 
medical practices in Australia, nor on pharmacies in the United Kingdom, the Netherlands, 
Norway, Canada and the United States). 

Restrictions on pharmacists administering vaccinations and reissuing prescriptions for long-term 
conditions. 

Genetically modified crops cannot be grown in South Australia and Tasmania (but can be grown in 
all the other mainland States). 

The sale of fresh potatoes is restricted in Western Australia (but nowhere else in Australia). 

Owner driver and independent contractors are subject to industry-specific regulation in Western 
Australia, Victoria and New South Wales (but not other States). 

Compulsory workersΩ compensation insurance and third-party personal injury transport insurance 
are only available from government monopoly providers in some States.  

While generally intended to serve other public policy purposes (e.g. health, safety, standards of 
conduct, consumer protection), regulatory restrictions can nonetheless adversely influence 
competition τ for example, by creating barriers to entry, advantaging some businesses over others, 
or reducing incentives to compete.22  

The National Competition Council (NCC), which was tasked with assessing the progress of the review 
process, considers that the legislation review program resulted in a Ψmaterial reduction in 

                                                           

20  Although subsection 51(1) of the Competition and Consumer Act 2010 provides that all jurisdictions can exempt specific 
conduct from competition laws by way of regulations or legislation. The Acts and Regulations that contain these 
exemptions are listed on the !///Ωǎ ǿŜōǎƛǘŜ. 

21  Business Council of Australia, Main Report, Exhibit 6, page 21. 

22  See for example, OECD 2014, How Can Competition Contribute to the G-20 Commitment to Raise GDP by at Least 2%?, 
page 2. 

http://www.accc.gov.au/about-us/australian-competition-consumer-commission/legislation/exceptions-under-commonwealth-state-territory-legislation
https://www.g20.org/sites/default/files/g20_resources/library/How%20can%20competition%20contribute%20to%20the%20G-20%20commitment%20to%20raise%20GDP%20by%20at%20least%202%25.pdf
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unwarranted competition restrictionsΩ, but that government self-assessment as the basis of reform 
had been ΨlimitingΩ.23  

An independent and transparent process of assessment is more likely to hold all governments to 
account. It is important that there be an assessment of the outcomes not just the processes 
undertaken, and this requires a more thorough assessment.  

The NCP regulatory review process relied upon a generic, but limited, set of factors to assess public 
interest. The elements to consider in the public interest will necessarily differ on a case-by-case basis 
and a generic approach is understandable. Providing governments with industry or 
regulation-specific guidance, however, can also lead to a narrow approach being taken to the 
assessment of public interest.  

Instead, an independent and transparent process of review can result in a level of public scrutiny 
that ensures that a thorough examination of the public interest takes place.  

The onus of proof in the NCP process was on those wishing to maintain the restriction to 
demonstrate that it continues to serve the public interest. There is no evidence that this produced 
poor outcomes. 

In addition to national reform agendas like the NCP, and jurisdiction-specific reviews of pieces of 
regulation, governments can introduce processes to manage the stock and flow of regulation over 
time.24  

Clause 6 of the Competition Principles Agreement (CPA) requires jurisdictions to review legislation 
that restricts competition, actually or potentially, once every ten years.25 However, as the ACCC 
submission notes, the impetus for review Ψslowed considerablyΩ once the competition payments 
ceased in 2006 (page 21). 

While the Commonwealth and state and territory governments were signatories to the CPA, local 
governments also have power to make rules that can affect competition.  

                                                           

23  National Competition Council 2005, bŀǘƛƻƴŀƭ /ƻƳǇŜǘƛǘƛƻƴ /ƻǳƴŎƛƭ !ǎǎŜǎǎƳŜƴǘ ƻŦ ƎƻǾŜǊƴƳŜƴǘǎΩ ǇǊƻƎǊŜǎǎ ƛƴ 
implementing the National Competition Policy and related reforms: 2005, page xii. 

24  In its report on NCP, the PC recommended that all Australian governments should ensure that they have in place 
effective and independent arrangements for monitoring new and amended legislation. (Productivity Commission 2005, 
Review of National Competition Policy Arrangements, page x (Recommendation 9.2)). 

25  Council of Australian Governments 1995, Competition Principles Agreement. 

http://ncp.ncc.gov.au/docs/2005%20assessment.pdf
http://ncp.ncc.gov.au/docs/2005%20assessment.pdf
http://www.pc.gov.au/projects/inquiry/national-competition-policy
https://www.coag.gov.au/node/52
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Box 8.3: Local government and regulatory restrictions 

The PC 2012 report on Performance Benchmarking of Australian Business Regulation: The Role of 
Local Government as Regulator26 discussed local government regulation in some detail. 

Local governments often have significant delegated power which extends beyond formally making 
local laws. In many instances, local governments develop quasi-regulations τ including rules, local 
government policies, codes, guidelines, conditions on permits, licences, leases or registrations τ 
that can have a similar effect to local laws. 

The PC found that Ψno state government had provided comprehensive training or guidance on how 
to administer and enforce regulation.Ω (page 13) 

While exercising its duties, local government may face conflicting roles, which may raise 
competitive neutrality concerns. The PC noted specific examples including Ψlocal governments can 
be the providers of certain facilities, such as waste depots and caravan parks, and regulate similar 
facilities provided by the private sector.Ω (page 15) 

The PC noted: 

[F]or practical reasons it is frequently difficult to remove such conflicts without 
significantly affecting the quality of services ... [t] ransparency, conflict resolution and 
probity requirements are needed to address the potential for these conflicting roles to 
result in compromised decision-making. (page 15) 

And concluded: 

Since conditions that are applied through approvals and registrations are given less 
scrutiny than conditions contained in local laws, there is greater scope for these 
conditions to impose direct or indirect costs on business and for competition to be 
restricted without being subject to a public interest test. (page 16) 

Since local government rules can affect competition in much the same way as legislation or 
regulation, they should be made transparently and subject to the same scrutiny and regulatory 
impact analysis as Commonwealth, state and territory laws.  

                                                           

26  Productivity Commission 2012, Performance Benchmarking of Australian Business Regulation: The Role of Local 
Government as Regulator. 

http://www.pc.gov.au/__data/assets/pdf_file/0007/118564/local-government-volume1.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0007/118564/local-government-volume1.pdf
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The PanelΩs view 

The National Competition Policy (NCP) reforms substantially reduced the amount of 
anti-competitive regulation. However, the regulation review process begun under the NCP has 
flagged and should be reinvigorated. 

Regulations with an anti-competitive effect should be subject to a public benefit test and the need 
to demonstrate that no other way of achieving their purpose exists that is less damaging to 
competition. Factors to consider in assessing net public benefit should be determined on a 
case-by-case basis and not narrowed to a specific set of indicators.  

Maintaining a rigorous, transparent and independent assessment of whether regulations serve the 
public interest, with the onus on the party wishing to retain anti-competitive regulation, is 
important in ensuring that the wellbeing of Australians is improved by changes in regulation.  

The assessment should focus on the outcomes achieved and not on the processes undertaken. 

All Australian jurisdictions now have in place regulatory impact analysis procedures. 
Intra-jurisdictional approaches vary in their guidance and application, and there is a specific process 
for national reforms in the form of the Council of Australian Governments (COAG) best practice 
regulation guide.27 Principle 4 of the COAG Principles of Best Practice Regulation adopts the CPA 
legislation review principle that legislation should not restrict competition unless it can be 
demonstrated that:  

a. the benefits of the restrictions to the community as a whole outweigh the costs; and 

b. the objectives of the regulation can only be achieved by restricting competition. 

The Panel recognises that regulatory impact analysis is important for managing the flow of regulation 
and considers that the impact on competition should be an important element for consideration in 
any regulation-making process.  

The PanelΩs view 

Regulatory impact analysis is an important part of policy development for new and amending 
regulations. The Competition Principles Agreement test for regulatory restrictions on competition 
(that legislation should not restrict competition unless it can be demonstrated that the benefits of 
the restrictions to the community as a whole outweigh the costs, and the objectives of the 
regulation can only be achieved by restricting competition) should be retained and promoted as an 
important part of the process, to ensure that competition policy is considered by all governments 
on an ongoing basis. 

Regulatory restrictions can affect: who can supply; what can be supplied; and when and where 
supply can occur. While it is not practical for the Panel to examine all existing regulatory restrictions 
on competition, some of the broad categories are detailed below. These are raised in submissions 
and provide examples of key areas requiring a reinvigorated program of regulatory review.  

                                                           

27  Council of Australian Governments 2007, COAG best practice regulation guide. See also: 
www.dpmc.gov.au/deregulation/obpr/proposal/coag_requirements/index.cfm. 

http://www.dpmc.gov.au/deregulation/obpr/proposal/coag_requirements/coag-guidance.cfm
http://www.dpmc.gov.au/deregulation/obpr/proposal/coag_requirements/index.cfm
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 INTELLECTUAL PROPERTY 8.1

As discussed in Part 1, disruptive technologies are changing, and will continue to change, AustraliaΩs 
competitive landscape. Technology is expanding the geographic boundaries of markets, digital 
delivery of content is becoming more common and there is increasing integration of connected 
technologies as global communication networks mature.  

Disruptive technologies have also put intellectual property (IP) rights in the spotlight. While IP rights 
can create incentives for innovation and the dissemination of ideas, they also have the potential to 
restrict market entry by preventing access to technologies. 

In light of technological changes and more general changes to the regulatory environment in which 
investment in creative effort takes place, it is appropriate to re-examine AustraliaΩs IP arrangements. 
As the Chairman of the PC, Peter Harris, recently argued:  

[T]he nature of internet-driven change and related global dependence on software-based 
systems suggests each nation should consider closely how well it is served by current IP 
systems, as these trends take hold.28 

IP rights are a form of intangible property right granted to a creator for something new or original. 
Like other legal property rights, IP rights exclude others from freely using IP (but the exclusive rights 
can be traded or licensed to others).  

IP rights exist in many forms including:  

Å patents (inventions and new processes); 

Å copyright (over literary, musical and artistic works) and registered designs (designs applied to 
articles such as clothing); 

                                                           

28  Harris, P 2014, Crawford School of Public Policy, ANU: Competition Policy and Deregulation τ challenges and choices, 
page 8. 
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Å trademarks (which distinguish the origin of products); and 

Å plant breeder rights.29  

There is no single IP Act; rather IP rights are secured by separate, specific statutory regimes. For 
example, there is the Patents Act 1990 for inventions, and the Copyright Act 1968 for literary and 
artistic creations.30 

The underlying rationale for IP rights is the promotion of new ideas and creations. Competitive 
markets can fail to support an efficient level of innovation because creations and ideas, once known, 
can be copied at little cost. 

Knowledge has Ψpublic goodΩ characteristics τ that is, it is difficult to exclude others from using new 
ideas and use by one person has little or no effect on the extent to which it is available to others. 
Thomas Jefferson said knowledge is like a candle: when one candle lights another it does not 
diminish the light of the first candle.31 

That is, it is more efficient to disseminate knowledge freely than to restrict its use by charging for it. 
But the public good characteristics of knowledge typically lead to under-investment in research and 
development τ the returns to creators will be insufficient to provide incentives for efficient 
investment in IP material.  

IP regulations attempt to address this Ψfree riderΩ problem by legally granting exclusive use of the 
protected right to the creator for a specified period.  

By allowing firms to derive financial benefits from their inventions and creations (which provides an 
incentive to innovate) and allowing other firms and individuals to use disclosed information about 
new inventions (rather than it remaining secret), IP rights are important for competition and 
follow-on inventions. 

There are benefits to the community from reducing wasteful duplication of research effort and 
allowing others to build on existing ideas. As the PC notes: 

The issuing of patents may improve efficiency and community welfare by increasing the 
incentives for firms to innovate, which can in turn lead to new, improved or less expensive 
products. (page 7)  

However, IP rights can deter competition and limit choice for consumers. IP rights can be used to 
facilitate monopolistic or anticompetitive behaviour. This could, for example, manifest in owners of 
IP rights extracting excessive royalties from IP licences or placing unnecessary restrictions on 
knowledge dissemination. This would have adverse knock-on effects for innovation. As The Australia 
Institute says: 

While strong IP rights may increase the incentive to put into the [knowledge] pool 
(thereby generating positive externalities) they hamper the ability to take previously 
generated knowledge out of the pool (giving rise to negative externalities). The design of 
the rules is therefore important. (pages 19-20) 

                                                           

29  IP Australia 2014, What is IP.  

30  Productivity Commission 2013, Trade & Assistance Review 2011-12, Annual Report Series, page 66. 

31  Letters from Thomas Jefferson to Isaac McPherson (August 13, 1813) in The Writings of Thomas Jefferson 326, 334, 
(A Lipscomb ed., 1904), cited in Stiglitz, J, 2008, Economic Foundations of Intellectual Property Rights, Duke Law Journal, 
Vol.57, page 1700. 

http://www.ipaustralia.gov.au/understanding-intellectual-property/what-is-ip/
http://www.pc.gov.au/__data/assets/pdf_file/0016/123901/trade-assistance-review-2011-12.pdf
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1362&context=dlj
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The ACCC claims that in the vast majority of cases the granting of an IP right will not raise significant 
competition concerns: 

[R]ights holders are entitled to legitimately acquire market power by developing a 
superior product to their rivals, and pursuant to the policy purpose of IP regulation, the 
temporary market power from an IP right provides the very incentive to invest in the 
production of new IP. Such innovation is also a key goal of competition law. In this 
respect, IP and the competition law are for the most part complementary, both being 
directed towards improving economic welfare. (ACCC Submission 1, page 59) 

However, conflicts between the two policies might occur Ψwhere IP owners are in a position to exert 
substantial market power or engage in anti-competitive conduct to seek to extend the scope of the 
right beyond that intended by the IP statuteΩ. (ACCC Submission 1, page 59)  

The PC submits that the patent system (where not warranted to encourage innovation) can impose 
costs on the community by impeding competition, including via: 

Å the accrual of Ψpatent portfoliosΩ τ in some cases, firms that accrue patents conduct no 
business other than asserting their patents against other firms τ effectively ΨtaxingΩ other 
firmsΩ innovations via court cases; and 

Å Ψcumulative innovationΩ τ where innovation requires access to multiple patents, there are 
higher costs to innovate because of the need to purchase those patents. The need to access 
multiple patents can lead to Ψhold outΩ, whereby the owner of a patent holds out for a better 
deal from a potential innovator, which can also discourage innovation. (page 29)  

So it is a balancing act. As the ACCC puts it:  

The extent of any IP rights should balance: (i) on the one hand, the incentives for 
innovation in the creation of IP; and (ii) on the other, the incentives that access to IP 
material provides for efficient use of that IP and for innovation from such use. (ACCC 
Submission 1, page 58)  

There is also the challenge of keeping the balance right in light of technology and market changes. 
For example, the widespread dissemination of material via the internet raises issues around 
copyright and related rights in the global context. 3D printing τ the ability to translate a digital file 
into a physical object τ will also pose challenges. 

As noted by the Big Innovation Centre, an important change brought about by 3D printing is the low 
cost and ease of reproducing physical objects. A single 3D printer will be able to copy different 
products from existing designs that are easily and quickly shared over the internet. This means that 
IP is likely to become the main method through which some manufacturing businesses can fund the 
research, development and design of physical products. The Big Innovation Centre has said:  

The disruption caused by 3D printing will put significant strains on government policy. By 
removing barriers between the internet and the physical world, 3D printing will throw up 
significant questions for intellectual property laws, for regulators and for competition 
authorities.32 

                                                           

32  The Big Innovation Centre 2012, Three Dimensional Policy, Why Britain needs a policy framework for 3D printing, 
page 3. 

http://www.biginnovationcentre.com/Assets/Docs/Reports/3D%20printing%20paper_FINAL_15%20Oct.pdf
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Is the ΨbalanceΩ right?  

CHOICE, like some other submitters, suggests that Australia has not got the ΨbalanceΩ right between 
the granting of IP rights and the promotion of competition. CHOICE suggests that the balance 
currently favours rights holders rather than consumers:  

[M]onopolies give rise [to] obvious and well-known problems that ultimately end up 
impacting consumers. For this reason, limitations and exceptions apply to the monopoly 
of intellectual property. CHOICE believes that currently, Australia has not achieved the 
right balance in this regard.  

Many companies operating in the entertainment industry (which obviously depends very 
heavily on copyright) have leveraged the considerable advantage of monopoly rights to 
insulate themselves against the disruptive effects of technological change, in particular 
from the internet. The persistence of territorial licensing arrangements (limiting the 
distribution of content based on geographical regions) is testament to the ability of 
industry to resist change. (page 20) 

It is important that IP arrangements are technology-neutral, given the importance of innovation for 
economic growth. A number of submissions argue that IP arrangements do not support innovation 
because they are too technology-specific.33 

Mark Summerfield says: 

The current provisions in the Patents Act and the CCA, intended to ensure that patents do 
not unduly deter competition, or limit consumer choice, were not drafted with 
arrangements such as patent pools, or the evolution of global technology standards, in 
mind. (page 8) 

The Australia Institute recommends a critical examination of patents on items such as software and 
business methods (page 20). The ACCC also notes that ΨIP regulation can become quickly obsolete as 
the manner in which IP material is used changesΩ, citing the abandonment of the Optus TV Now 
service as a casualty of AustraliaΩs current copyright laws. (ACCC Submission 1, page 65)  

However, determining the appropriate ΨextentΩ of IP protection is complex (and potentially ever 
changing). If IP rights provide higher rewards than needed to induce an invention, this will reduce the 
inventionΩs net benefit to the community as a whole and result in a higher share of the benefits going 
to the holder of the IP rights. In the case where there are no substitutes for the idea or invention, the 
owner of the rights could also engage in monopolistic behaviour.  

At issue is how closely tests for allocating IP rights are linked to Ψpublic benefitsΩ. Innovation could 
occur without IP protection. There is also the issue of the period over which it is appropriate to 
reward original creators of innovations.  

A recent review of the literature undertaken by the PC found that incentives for innovation from the 
IP system appeared to apply only in a few sectors.34 One study by Hall and Harhoff, for example, 
surveyed 210 recent studies and found that patents were effective in encouraging innovation in only 
a few sectors τ pharmaceuticals, biotechnology, medical instruments and specialty chemicals.35 

                                                           

33  Australian Digital Alliance and Australian Libraries Copyright Committee, page 7 and Google Australia, page 18. 

34  Productivity Commission 2013, Trade & Assistance Review 2011-12, Annual Report Series, page 90. 

35  Hall, B and Harhoff, D 2012, Recent Research on the Economics of Patents, NBER Working Paper Series.  

http://www.pc.gov.au/__data/assets/pdf_file/0016/123901/trade-assistance-review-2011-12.pdf
http://www.nber.org/papers/w17773.pdf
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It is important that the extent of IP rights provided by IP regulations are reviewed regularly as part of 
the legislation review mechanism. The extent of IP protection should be based on what is in the best 
interest of Australians.  

The interaction between IP rights and competition law 

Currently, subsection 51(3) of the CCA provides a limited exception from most of the competition law 
prohibitions for certain types of transactions involving IP. The exception covers certain conditions in 
licences or assignments of IP rights in patents, registered designs, copyright, trademarks and circuit 
layouts. The exception does not extend to the prohibitions relating to misuse of market power and 
resale price maintenance.  

Some submitters, including the PC (page 28) and the ACCC, argue that it is hard to justify the IP 
exception. The ACCC says: 

On the use of intellectual property rights, the CCA should apply in the ordinary way. The 
ACCC recommends that section 51(3) of the CCA should be repealed and that, in general, 
there is no reason to treat intellectual property any differently to other services in 
relation to access. (ACCC Submission 1, page 58) 

In a recent submission to the Australian Law Reform Commission (ALRC) Inquiry into Copyright and 
Digital Economy, the ACCC also argued that it is important that the rights created through IP laws 
should be subject to competition laws to ensure they are pro-competitive rather than 
anti-competitive in effect or purpose.36  

The ACCC pointed to the digital environment providing new ways of creating, using and distributing 
copyright materials with commensurate opportunities to improve efficiency and welfare. However, 
copyright materials are increasingly used as intermediate inputs and this increases the potential for 
copyright to have anti-competitive effects. Solutions that are capable of addressing new market 
failures in digital environments (including potentially new forms of collective licensing or copyright 
exchanges) may also raise competition concerns.  

The ACCC also noted that in other jurisdictions, such as the US, IP rights are subject to the same 
competition laws as all other property rights. And in these jurisdictions there has not been an erosion 
of IP rights for creators, nor any apparent impact on the incentives for the production of copyright 
material.37  

The Australian Recording Industry Association Ltd, however, has a contrary view:  

The idea that there is no need for the s 51(3) exemption because IP should be treated like 
any other form of property is simplistic and misleading. The exemptions under s 51(3) 
serve partly as a safety net where broadly defined prohibitions under the Competition 
and Consumer Act would otherwise be too far-reaching. The cartel prohibitions, the 
prohibition against anticompetitive agreements under s 45 and the prohibition against 
exclusive dealing under s 47 are all broadly defined and can easily catch conduct that is 
efficiency enhancing (there is no rule of reason defence in Australia). The exemptions 
under s 51(3) are important because they avoid liability where IP licensing conditions are 
efficiency enhancing. (page 4)  

                                                           

36  ACCC 2012, ACCC submission to the ALRC Copyright and the Digital Economy Issues Paper, page 12. 

37  ACCC 2012, ACCC submission to the ALRC Copyright and the Digital Economy Issues Paper, page 5. 

http://www.alrc.gov.au/sites/default/files/subs/165._org_accc.pdf
http://www.alrc.gov.au/sites/default/files/subs/165._org_accc.pdf
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The interaction between IP rights and competition law has been reviewed numerous times, including 
by Hilmer, the NCC and by the Intellectual Property and Competition Review Committee (known as 
the Ergas Committee). Each of these reviews recommended amendments to the exception for IP 
licenses and assignments (Box 8.4). 

The Ergas Committee considered that IP rights were sufficiently different from other property rights 
and assets to warrant special treatment under the (then) Trade Practices Act 1974 (TPA). However, 
the existing IP exceptions under subsection 51(3) were Ψseriously flawed, as the extent and breadth 
of the exemptions are unclear, and may well be over-broadΩ (page 11). The Committee was of the 
view that the: 

[E]xemptions do not provide an appropriate balance between the needs of the 
intellectual property system and the wider goals of competition policy. (page 11)  

The then Government accepted the CommitteeΩs recommendation to rewrite subsection 51(3) to 
allow the application of anti-competitive provisions of the TPA to IP arrangements that result in a 
substantial lessening of competition.38 However, no change has been made to the legislation.  

A recent House of Representatives Standing Committee on Infrastructure and Communications 
report into pricing of information technology recommended the repeal of subsection 51(3) of the 
CCA.39 The ALRCΩs Copyright and Digital Economy Final Report also stated that the repeal of 
subsection 51(3) of the CCA should be considered.40 

                                                           

38  Productivity Commission 2005, Review of National Competition Policy Reforms, page 284.  

39  House of Representatives Standing Committee on Infrastructure and Communications, 2013, At What Cost? IT pricing 
and the Australia Tax, page xiii. 

40  Australian Law Reform Commission 2014, Copyright and the Digital Economy Final Report, pages 74 and 196. 

http://www.pc.gov.au/__data/assets/pdf_file/0016/46033/ncp.pdf
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=ic/itpricing/report.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=ic/itpricing/report.htm
http://www.alrc.gov.au/publications/copyright-report-122
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Box 8.4 Reviews of IP and competition law  

Hilmer reviewed the exceptions for IP rights under the then Trade Practices Act 1974. Hilmer 
stated that it was not apparent that the exception met the relevant policy goal, nor had the 
Committee been presented with any persuasive arguments as to why IP licensing and assignments 
should receive protection beyond the authorisation process. The report concluded that it:  

[S]aw force in arguments to reform the current arrangements, including the possible 
removal of the current exemption and allowing all such matters to be scrutinised 
through the authorisation process. Nevertheless, it was not in a position to make expert 
recommendations on the matter and recommends that the current exemption be 
examined by relevant officials, in consultation with interested groups.41 

In 1999 the NCC reviewed subsection 51(3) of the TPA as part of the CommonwealthΩs review of 
legislation that restricted competition under the Competition Principles Agreement.42 The NCC 
concluded that only in rare cases do producers using IP have sufficient market power to enable 
them to substantially lessen competition in the markets in which they compete. It recommended 
that:  

Å the exemption in subsection 51(3) be retained, but amended so that it no longer exempted 
horizontal arrangements or price and quantity restrictions; and 

Å the ACCC formulate guidelines on the scope of the exemption, and the application of Part IV 
to dealings in intellectual property rights.  

The interaction between IP rights and competition policy was also reviewed by the Intellectual 
Property and Competition Review Committee (known as the Ergas Committee) in 2000.43 On 
subsection 51(3) of the TPA, the Ergas Committee recommended that IP rights continue to be 
accorded distinctive treatment under the TPA and this should be achieved by: 

Å amending subparagraph 51(1)(a)(i) of the TPA to list all the relevant intellectual property 
statutes, that is Ψan Act relating to patents, trademarks, designs, copyright, circuit layouts and 
plant breederΩs rightsΩ 

Å repealing subsection 51(3) and related provisions in the TPA;  

Å inserting an amended subsection 51(3) and related provisions into the TPA to ensure that 
conditions in a contract, arrangement or understanding related to the subject matter of 
intellectual property statute did not contravene Part IV or section 4D of the Act τ unless 
those conditions were likely to result in a substantial lessening of competition; and  

Å the ACCC issue guidelines to provide sufficient direction to IP right owners, clarifying the 
types of behaviour likely to result in a breach of the then TPAΩs provisions. Provisions should 
exist within the guidelines for parties to seek a written clearance from the ACCC. 

IP rights, like all property rights, can potentially be used in a manner that harms competition. The 
Panel considers that it is appropriate that commercial transactions involving IP rights, including the 
transfer and licensing of such rights, be subject to the CCA, in the same manner as transaction 
involving other property and assets.  

                                                           

41  Report by the National Competition Policy Review 1993, National Competition Policy, page 151. 

42  National Competition Council 1999, Review of Sections 51(2) and 51(3) of the Trade Practices Act 1974, Final Report.  

43  Intellectual Property and Competition Review Committee 2000, Review of intellectual property legislation under the 
Competition Principles Agreement, Final Report. 

http://ncp.ncc.gov.au/docs/National%20Competition%20Policy%20Review%20report,%20The%20Hilmer%20Report,%20August%201993.pdf
http://ncp.ncc.gov.au/docs/LESe-001.pdf
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Accordingly, the Panel considers that the IP licensing exception in subsection 51(3) of the CCA should 
be repealed. As is the case with other vertical supply arrangements, however, IP licences should be 
exempt from the cartel provisions of the CCA. This means that IP licenses and assignments will only 
contravene the competition law if they have the purpose, or would have or be likely to have the 
effect, of substantially lessening competition.  

As noted by the ACCC, IP licensing or assignment arrangements that are at risk of breaching Part IV of 
the CCA, but which are likely to produce offsetting public benefits, can be granted an exemption 
from the CCA through the usual notification or authorisation processes.44 

IP and international trade agreements 

For individual countries, the optimal design and level of IP rights depends on the extent to which 
they are net importers or exporters of different forms of IP. Australia is a net importer of IP.45 With 
trade and commerce-related aspects of IP crossing national borders, IP has been the subject of 
international treaties. Frameworks influencing Australian IP law and trade and commerce in IP both 
within Australia and internationally, include: 

Å the Agreement on Trade-Related Aspects of Intellectual Property Rights; 

Å treaties administered by the World Intellectual Property Organization; 

Å other dedicated IP agreements falling outside the World Intellectual Property OrganizationΩs 
framework; and 

Å IP provisions included as part of bilateral and regional trade agreements.46 

As a net importer of IP, and likely to remain so, our ability to access IP protected by rights granted in 
other countries will be important to ensure that Australia can reap the benefits of the digital 
economy. That said, it is also important that commitments regarding the extent of IP protection in 
Australia are based on the best interests of Australians and these should be established through an 
independent cost-benefit analysis.  

The ACCC (ACCC Submission 1, page 65), the PC (page 28) and The Australia Institute (page 20) argue 
that caution should be exercised when entering international treaties or agreements that include IP 
provisions. As the PC notes, the proposed Trans-Pacific Partnership Agreement between Australia 
and various other countries including the US, as well as other proposed international agreements 
such as the Transatlantic Trade and Investment Partnership are specifically considering intellectual 
property issues. (page 28)  

The PC suggests that Australia has likely incurred net costs from the inclusion of some IP provisions in 
trade agreements, pointing to analysis of extensions in the duration of copyright protection required 
by the Australia-United States Free Trade Agreement which imposed net costs on Australia through 
increased royalty payments.47 As Australia is, and will continue to be, a net importer of IP, these costs 
are potentially significant.  

                                                           

44  ACCC 2012, ACCC submission to the ALRC Copyright and the Digital Economy Issues Paper, page 5.  

45  Productivity Commission 2013, Trade & Assistance Review 2011-12, page 77. 

46  Productivity Commission 2013, Trade & Assistance Review 2011-12, page 78. 

47  Productivity Commission 2010, Bilateral and Regional Trade Agreements. 

http://www.alrc.gov.au/sites/default/files/subs/165._org_accc.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0016/123901/trade-assistance-review-2011-12.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0016/123901/trade-assistance-review-2011-12.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0010/104203/trade-agreements-report.pdf
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It is important that trade negotiations be based on an understanding of the costs and benefits to 
Australia of proposed IP provisions. This should be undertaken in an independent and transparent 
way and prior to negotiations being concluded. 

The PanelΩs view  

Given the influence that AustraliaΩs IP rights can have on facilitating (or inhibiting) innovation, 
competition and trade, the Panel considers that the IP system should be designed to operate in 
the best interests of Australians.  

Determining the appropriate extent of IP protection is complex. Given the complexity of the issues, 
there is a case for conducting an independent framework-style review of IP. The review should 
look at competition policy issues, new developments in technology and markets and international 
trade agreements.  

In the majority of cases the granting of an IP right is unlikely to raise significant competition 
concerns. That said, IP rights, like all property rights can be used in a manner that harms 
competition. It is therefore appropriate that the use of IP rights be subject to the CCA.  

Independent and transparent analysis of the costs and benefits to Australia of any proposed IP 
provisions in trade negotiations should be undertaken to inform international trade negotiations.  

 PARALLEL IMPORTS  8.2

An overseas manufacturer of goods can supply goods to different distributors in different countries, 
license the manufacture of goods to different manufacturers in different countries, or do both. The 
effect of the supply or licensing arrangements may be that the goods, all of which are genuine, are 
available for purchase in different countries (including Australia) at different prices.  

Parallel importing refers to the importation into Australia of genuine goods by someone other than 
the licensed or authorised distributor or manufacturer in Australia.48  

Parallel imports provide an alternative source of supply which promotes competition and can provide 
consumers with products at lower prices. As such, parallel import restrictions are similar to other 
import restrictions (such as tariffs) in that they benefit local suppliers by shielding them from 
international competition.  

Parallel imports of goods that are protected by certain forms of IP are currently restricted by 
legislation. For example, parallel importation of some copyright products, including books, is 
restricted under the Copyright Act 1968.49 This can be to the detriment of Australian consumers: 

Such restrictions effectively provide an import monopoly to the domestic distributor and 
protect owners of the local IP rights from competition. The restrictions may also enable 
copyright owners to practice international price discrimination to the detriment of 
Australian consumers. (ACCC Submission 1, page 60) 

                                                           

48  Productivity Commission 2011, Economic Structure and Performance of the Australian Retail Industry, page 160. 

49  ACCC, page 61. The Copyright Act grants copyright holders the right to restrict parallel imports, extending copyright 
protection into the sphere of distribution. 

http://www.pc.gov.au/__data/assets/pdf_file/0019/113761/retail-industry.pdf
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The ACCC also notes that, under the Trade Marks Act 1995, it appears that trade mark owners are 
able to prevent parallel imports of trade marked goods into Australia by limiting trade mark licences 
to specific territories.50  

AustraliaΩs parallel import restrictions have been reviewed many times over the past few decades 
(Box 8.5). Most reviews recommend that parallel import restrictions be removed.51 General 
prohibitions regarding parallel imports were removed for sound recordings in 1998 and computer 
software in 2003. The general prohibition against parallel importing continues to apply to literary 
works (other than books), dramatic, musical and artistic works, broadcasts and cinematographic 
films. There is a separate regime for books that allows limited parallel importation.52  

The ACCC states that it has Ψconsistently held the view that parallel importation restrictions (via 
legislation) extend rights to copyright owners beyond what is necessary to address Ψfree ridingΩ on 
the creation of IPΩ and considers that there is no further economic reason to justify a blanket 
legislative restriction on parallel imports. (ACCC Submission 1, page 62) 

The International Bar Association says: 

The dramatic changes to Australian consumersΩ retail shopping practices over the past 
few years, especially through their on-line purchases, has called into question, among 
other things, existing parallel trade policies, both with respect to copyright and trade 
mark legal regimes. (page 10) 

The Australian National Retailers Association argues that the restrictions are another example of 
Ψoutdated regulations that distort competition amongst retailersΩ (page 18), particularly the 
remaining restrictions on books and some clothing items that feature images. The Co-Op also said 
parallel importation restrictions Ψare effectively an anachronism of a pre digital ageΩ. (page 2) 

Using the example of books, the Australian National Retailers Association says that the increased use 
of technology and shifting book purchase practices mean that the parallel import restriction is easily 
circumvented by international competitors, making it difficult for domestic bookstores to compete. 
According to the Australian National Retailers Association e-books are largely imported from 
overseas distributors (such as Amazon) and not covered by this restriction. Online stores that directly 
ship books from overseas warehouses to customers, such as Fishpond, can circumvent the restriction 
because the sale occurs overseas and not in Australia, even though the customer is located here 
(page 19).  

There is some support in submissions for moving to the New Zealand position where all restrictions 
on parallel imports caused by statute have been abolished.53  

                                                           

50  ACCC Submission 1, page 61 provides details on two recent cases, Sporte Leisure Pty Ltd v PaulΩs Warehouse 
International Pty Ltd and PaulΩs Retail Pty Ltd v Lonsdale Australia Ltd.  

51  For example, the Review of Intellectual Property Legislation under the Competition Principles Agreement 2000 (the 
Ergas Committee) recommended the repeal of the parallel importation provisions of the Copyright Act 1968. In 2009, 
ǘƘŜ t/ ǊŜŎƻƳƳŜƴŘŜŘ ǘƘŀǘ !ǳǎǘǊŀƭƛŀΩǎ ǇŀǊŀƭƭŜƭ ƛƳǇƻǊǘ ǊŜǎǘǊƛŎtions on books be repealed.  

52  ACCC Submission 1, page 62. 

53  Professor Allan Fels, page 14. 
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Box 8.5: Examples of recent reviews of AustraliaΩs parallel import restrictions 

A PC inquiry into provisions of the Copyright Act 1968 that restrict the parallel importation of 
books found that the restrictions impose a private implicit tax on Australian consumers which is 
used largely to subsidise foreign copyright holders.54 

Å Price comparisons found that, in 2007-08, a selection of around 350 trade books sold in 
Australia were on average 35 per cent more expensive than editions sold in the US (after 
accounting for the effects of GST). In many cases, the price difference was greater than 
50 per cent.55 

The PC also found that parallel import restrictions poorly target cultural externalities and much of 
the assistance provided by the restrictions does not promote Australian-authored work. PC 
estimates suggest that the additional income flowing overseas is around 1.5 times that retained by 
local copyright holders. The PC recommended that AustraliaΩs parallel import restrictions on books 
be repealed and (because of the significant adjustment costs for book producers) that the repeal 
take effect three years after the announcement of the policy change.  

A PC inquiry into the Australian Retail Industry56 found that international price discrimination is 
being practised against some Australian retailers, to the detriment of Australian consumers. The 
PC stated that some Australian retailers have the option of altering their supply arrangements τ 
either by putting pressure on existing international suppliers and distributors or else changing their 
supply channels. 

The PC recommended a review of the parallel import restrictions which prevent retailers from 
importing and selling clothing or other goods which embody decorative graphic images sold with 
the copyright ownerΩs permission in another market.57  

The House of Representatives Standing Committee on Infrastructure and Communications Inquiry 
into IT Pricing recommended that the parallel importation restrictions still found in the Copyright 
Act 1968 be lifted, and that the parallel importation defence in the Trade Marks Act 1995 be 
reviewed and broadened to ensure that it is effective in allowing the importation of genuine 
goods.58  

The PCΩs report on AustraliaΩs Automotive Manufacturing Industry recommends progressively 
relaxing the restrictions on the importation of second-hand passenger and light commercial 
vehicles (not to commence before 2018) and that the new arrangements be preceded by a 
regulatory compliance framework that includes measures to provide appropriate levels of 
community safety, environmental performance and consumer protection.59  

 

                                                           

54  Productivity Commission 2009, Restrictions on the Parallel Importation of Books, Research Report, page XXI. 

55  Productivity Commission 2009, Restrictions on the Parallel Importation of Books, Research Report, page XVIII. 

56  Productivity Commission 2011, Economic Structure and Performance of the Australian Retail Industry, Inquiry Report. 

57  Productivity Commission 2011, Economic Structure and Performance of the Australian Retail Industry, Inquiry Report, 
page XL. 

58  House of Representatives Standing Committee on Infrastructure and Communications, At what cost? IT pricing and the 
Australia tax, pages xii-xiii.  

59  Productivity Commission 2014, !ǳǎǘǊŀƭƛŀΩǎ !ǳǘƻƳƻǘƛǾŜ aŀƴǳŦŀŎǘǳǊƛƴƎ LƴŘǳǎǘǊȅΣ LƴǉǳƛǊȅ wŜǇƻǊǘ, page 32.  

http://www.pc.gov.au/__data/assets/pdf_file/0004/90265/books.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0004/90265/books.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0019/113761/retail-industry.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0019/113761/retail-industry.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0020/135218/automotive.pdf
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Other submitters do not support removing the remaining restrictions on parallel importation, noting 
that business models for copyright industries are generally focused on digital rather than hard copy 
goods, and there are few remaining restrictions on parallel importation in Australian copyright law. It 
is argued that, where restrictions remain, they serve sound policy objectives.60 

Concerns are raised in submissions about parallel imports on health and safety grounds and the 
impact on the environment. For example: 

Å the Australian Motor Industry Federation raises concerns about lifting restrictions on the large 
scale importation of second-hand passenger vehicles into Australia τ Ψit is surely 
acknowledged that the risk to consumers can be much higher through potentially sub-standard 
machinery entering the country than the likely risk of harm for a book, a DVD, or a computer 
gameΩ (page 10); 

Å the Federal Chamber of Automotive Industries states that Ψthe importation of second-hand 
vehicles is inconsistent with government policy objectives in other areas such as road safety 
and the environmentΩ. The Federal Chamber of Automotive Industries also has Ψserious 
reservations about the governmentΩs resourcing capacity to adequately police, at the time of 
importation and subsequently, the safety of used vehicles including compliance with the 
standards that applied when the vehicle was built and the continued compliance with such 
standards following any modifications or repairΩ. (page 3)  

Other concerns include: 

Å counterfeits being mixed with parallel imports; 

Å consumer protection concerns where the packaging of the local and imported goods are 
similar but there is a difference in quality or performance; and  

Å impacts on local distributors (such as warranty issues and recalled products). For example, 
consumers of parallel imports may seek a repair or replacement under warranty from the 
licensed distributor in Australia.61 

Some stakeholders note that they service or repair products they did not sell because they do not 
want to risk compromising the reputation of their product or brand. 

Consumer education and information disclosure are important in ensuring that consumers are aware 
of the product they are buying, their warranty rights and their ability to seek a refund when 
purchasing products from overseas traders. Consumers, when they purchase products online from an 
offshore supplier, are weighing up the risks associated with not being subject to the same warranties 
and rights to refund their purchase against the higher priced domestic product (with the warranty 
and servicing features). As argued by the PC:  

In effect, by purchasing the lower priced product online from an offshore supplier, 
consumers have opted to Ψself insureΩ against the potential risk of product failure or 
defects.62  

  

                                                           

60  Australian Copyright Council, page 5. 

61  For example, Australian Food and Grocery Council, page 22, Brewers Association of Australia and New Zealand Inc, 
pages 4-5, ACCI, page 20, the Federal Chamber of Automotive Industries, page 3. 

62  Productivity Commission 2011, Economic Structure and Performance of the Australian Retail Industry, page 130.  

http://www.pc.gov.au/__data/assets/pdf_file/0019/113761/retail-industry.pdf
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The Panel expects that the market will respond to concerns around parallel imports, including 
through making consumers aware of what products they are buying (so consumers are not being 
misled and/or brands damaged if consumers buy goods without realising that they are parallel 
imports). 

The threat of consumers becoming dissatisfied with particular products and/or brands is also likely to 
motivate international suppliers to rethink their regional arrangements.  

Box 8.6 describes a dispute between ALDI and Nestle Australia relating to parallel imports.  

Box 8.6: ALDIΩs imports of Nescafe coffee 

In a 2005 notification to the ACCC, Nestle Australia raised the issue of ALDI selling Nescafe branded 
instant coffee in its stores sourced from overseas suppliers.63 ALDI had previously supplied the 
locally sourced Nescafe ΨBlend 43Ω, which was its highest selling instant coffee, but submitted that 
it resorted to import sourcing as a result of uncompetitive local prices and supply difficulties. 

The imported coffee did not have the same formulation and taste as instant coffee supplied by 
Nestle Australia. Nestle Australia submitted that consumers may be misled and/or may form 
negative views about Nestle AustraliaΩs products as a result of drinking the imported coffee. 

ALDI had taken steps, including in-store posters, shelf labels, and stickers on the coffee jars, to 
alert customers to the fact that the imported Nestle ΨMatinalΩ or ΨClassicΩ blends were different to 
the locally sourced Nescafe ΨBlend 43Ω product. ALDI also provided a satisfaction guarantee. 

However, Nestle Australia submitted that this disclosure was inadequate to address its concerns 
and it proposed to cease supply of all of its products to ALDI unless ALDI made further disclosures 
as prescribed by Nestle Australia and published corrective advertisements.  

The ACCC concluded that ALDIΩs disclosure was adequate, noting that ALDI was selling genuine 
Nescafe products manufactured by a Nestle subsidiary.  

Having regard to internal Nestle Australia documents it obtained, the ACCC concluded that a 
substantial purpose of Nestle AustraliaΩs conduct was to lessen competition generated by ALDIΩs 
supply of imported Nescafe products, and lessen the likelihood of other supermarkets importing 
Nescafe products, both of which would place downward pressure on prices.  

A number of submissions suggest there is a need to review the remaining restrictions on parallel 
imports.  

Å The BCA lists regulation requiring imported cars to be modified to meet Australian-specific car 
design standards as well as restrictions on the parallel importation of commercial quantities of 
books by booksellers as warranting review in any future Legislative Review Program. (BCA 
Main Report, page 21) 

Å The Intellectual Property Committee of the Law Council of Australia submits that, in light of 
several significant decisions by the courts, it has become difficult to advise clients on what is, 
or is not, a legitimate parallel import. It argues that a comprehensive examination of the 
parallel importation of trade marked goods should be undertaken to determine the costs and 
benefits of permitting (or not permitting) parallel imports into Australia. (page 2)  

                                                           

63  Nestle Australia Limited τ Notification τ N31488  

http://registers.accc.gov.au/content/index.phtml/itemId/717314/fromItemId/729974
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Å The Australian Chamber of Commerce and Industry recommends a review of the enforcement 
requirements associated with parallel importing, noting the relative simplicity of parallel 
importation of products such as books compared with the nuances in formulation that occur 
across the global market for processed food and formulated chemical-base products. 
(pages 20-21)  

The PanelΩs view  

Parallel import restrictions are similar to other import restrictions (such as tariffs) in that they 
benefit local producers by shielding them from international competition. They are effectively an 
implicit tax on Australian consumers and businesses. The Panel notes that the impact of changing 
technology means that these restrictions are more easily circumvented. 

The removal of parallel importation restrictions would promote competition and potentially lower 
prices of many consumer goods, while the concerns raised about parallel imports (such as 
consumer safety, counterfeit products and inadequate enforcement) could be addressed directly 
through regulatory and compliance frameworks and consumer education campaigns.  

 PLANNING AND ZONING 8.3

Land can be used for a variety of purposes including residential, industrial, commercial and 
conservation, which can include national parks. However, the unfettered market may not deliver an 
outcome across these various uses that is considered optimal for society as a whole, so governments 
allocate land to particular uses through planning, zoning and development assessment.  

While submissions note that planning processes are necessary to ensure that the community is given 
an opportunity to have input into relevant developments (including the Queensland Law Society at 
page 3), the operation of planning systems can create barriers to entry, diversification or expansion, 
including through limiting the number, size, operating model and mix of businesses. This has the 
effect of reducing the responsiveness of suppliers to the needs of consumers.  

Restrictions on competition can arise from: 

Å excessive and complex zoning; 

Å taking inappropriate account of impacts on established businesses when considering new 
competitor proposals; and 

Å enabling incumbent objectors to delay new developments. 

Planning has been reviewed a number of times, as set out in Box 8.7.  
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Box 8.7: Planning reviews 

NCP assessments 

In the 2003 assessment of the NCP the NCC noted that governments are broadly responsible for 
balancing objectives in developing planning schemes that are in the public interest.64 

Where legislative restrictions reflect the principles below, the NCC assessed the jurisdiction as 
having met its CPA obligations: 

Å planning processes minimise opportunities for existing businesses to prevent or delay 
participation by new competitors; and 

Å jurisdictions have considered and, where appropriate, provided for competition between 
government and private providers in planning approval processes. 

All States except New South Wales and Western Australia were assessed as having met their 
obligations in 2003. 

By 2005 Western Australia was the only State that had not completed the reform activity.65  

ACCC grocery inquiry 

The 2008 ACCC inquiry into the competitiveness of retail prices for standard groceries found that 
planning and zoning laws act as a barrier to the establishment of new supermarkets and little 
regard is had to competition issues in considering zoning or planning proposals.66  

The report noted that independent supermarkets were particularly concerned with impediments 
to new developments given the difficulties they have in obtaining access to existing sites. The 
ACCC received evidence of incumbent supermarkets using planning consultation and objection 
processes to ΨgameΩ the planning system to delay or prevent potential competitors entering local 
areas.67 

PC inquiry into the Australian retail industry 

The PCΩs 2011 inquiry report on the economic structure and performance of the Australian retail 
industry found that planning and zoning regulations were Ψcomplex, excessively prescriptive and 
often anti-competitiveΩ.68 

Included in the PCΩs recommendations was that: 

Å state, territory and local governments should (where responsible) broaden business zoning 
and significantly reduce prescriptive planning requirements to allow the location of all retail 
forƳŀǘǎ ƛƴ ŜȄƛǎǘƛƴƎ ōǳǎƛƴŜǎǎ ȊƻƴŜǎ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ŎƻƳǇŜǘƛǘƛƻƴ ƛǎ ƴƻǘ ƴŜŜŘƭŜǎǎƭȅ ǊŜǎǘǊƛŎǘŜŘΧ 
(Recommendation 8.1);  

Å governments should not consider the viability of existing businesses at any stage of planning, 
rezoning or development assessment processes. Impacts of possible future retail locations on 

                                                           

64  National Competition Council 2003, !ǎǎŜǎǎƳŜƴǘ ƻŦ ƎƻǾŜǊƴƳŜƴǘǎΩ ǇǊƻƎǊŜǎǎ ƛƴ ƛƳǇƭŜƳŜƴǘƛƴƎ ǘƘŜ bŀǘƛƻƴŀƭ /ƻƳǇŜǘƛǘƛƻƴ 
Policy and related reforms: Volume two τ Legislation review and reform, page 10.2. 

65  National Competition Council 2005, !ǎǎŜǎǎƳŜƴǘ ƻŦ ƎƻǾŜǊƴƳŜƴǘǎΩ ǇǊƻƎǊŜǎǎ ƛƴ ƛƳǇƭŜƳŜƴǘƛƴƎ ǘƘŜ bŀǘƛƻƴŀƭ /ƻƳǇŜǘƛǘƛƻƴ 
Policy and related reforms, page 14.39. 

66  ACCC 2008, Report of the ACCC inquiry into the competitiveness of retail prices for standard groceries, page xix. 

67  ACCC 2008, Report of the ACCC inquiry into the competitiveness of retail prices for standard groceries, page xix and 194. 

68  Productivity Commission, 2011 Inquiry Report: Economic Structure and Performance of the Australian Retail Industry 
page XIV and these ŦƛƴŘƛƴƎǎ ǿŜǊŜ ōŀǎŜŘ ƻƴ ǘƘŜ tǊƻŘǳŎǘƛǾƛǘȅ /ƻƳƳƛǎǎƛƻƴΩǎ ŀǎǎŜǎǎƳŜƴǘ ŦǊƻƳ ƛǘǎ нлмм Research Report 
into Planning, Zoning and Development Assessments.  

http://ncp.ncc.gov.au/docs/2003%20assessment%20volume%202.pdf
http://ncp.ncc.gov.au/docs/2003%20assessment%20volume%202.pdf
http://ncp.ncc.gov.au/docs/2005%20assessment.pdf
http://ncp.ncc.gov.au/docs/2005%20assessment.pdf
https://www.accc.gov.au/system/files/Grocery%20inquiry%20report%20-%20July%202008.pdf
https://www.accc.gov.au/system/files/Grocery%20inquiry%20report%20-%20July%202008.pdf
https://www.accc.gov.au/system/files/Grocery%20inquiry%20report%20-%20July%202008.pdf
https://www.accc.gov.au/system/files/Grocery%20inquiry%20report%20-%20July%202008.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0019/113761/retail-industry.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0003/108840/planning-volume1.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0003/108840/planning-volume1.pdf
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existing activity centre viability (but not specific businesses) should only be considered during 
strategic plan preparation or major review τ not for site specific rezoning or individual 
development applications (Recommendation 8.2); and 

Å state, territory and local governments should facilitate more as-of-right development 
processes to reduce business uncertainty and remove the scope for gaming by competitors 
(Recommendation 8.3). 

PC study on relative costs of doing business in Australia 

The PCΩs 2014 Relative Costs of Doing Business in Australia: Retail Trade Interim Report looked at 
progress since its 2011 report and suggested there are some signs of partial progress on planning 
and zoning in some jurisdictions, with Victoria leading the way.69 

Planning and zoning issues are raised in a number of submissions. While the range of issues is broad 
and cast in different ways, there is clear dissatisfaction with the current arrangements from almost 
all who raised planning and zoning. 

Submissions suggest land use restrictions can pose considerable barriers to effective competition by 
constraining the supply of urban land, concentrating market power, and creating barriers to entry for 
new businesses.70 

Inflexible restrictions placed on retailers in relation to land use restrictions and costly approval 
procedures are also given as examples of barriers to business entry and expansion.71 This issue is 
particularly relevant for emerging providers in the sharing economy. 

ALDI suggests its expansion has been considerably slower than planned due to regulatory constraints 
and says that rigid and overly-prescriptive land use planning and zoning rules have resulted in a 
chronic shortage of suitably zoned land for small format supermarkets in many built-up areas. It goes 
on to state:  

More so than any other country in which it does business, ALDI has found the challenge of 
securing appropriate property holdings in Australia the single most significant brake on its 
expansion. (page 4) 

Given planning regulation can restrict the number and use of retail sites, it can confer significant 
negotiating power on established landlords and restrict commercial opportunities for others. It is 

                                                           

69  The Productiviǘȅ /ƻƳƳƛǎǎƛƻƴΩǎ Relative Costs of Doing Business in Australia: Retail Trade Interim Report (2014) notes, at 
page 93, that in 2013 the Victorian Government undertook reforms aimed at improving business zones and permissible 
uses. It was announced that the prevailing five business zones were to be condensed into two broader commercial 
zones. The reform was to have the effect of increasing permissible uses within the zones, thereby bypassing the need 
for often lengthy (and costly) rezoning processes. Benefits of the reform included: more mixed uses and diversity within 
employment precincts; making the property sector more responsive to changes in demand for various business 
types/models; and removing planning barriers to investment. 

70  For example, the Urban Development Institute of Australia, page 2, noted the new residential zones currently being 
introduced in Melbourne as part of the Victorian GovernmentΩs Metropolitan Planning Strategy will place a mandatory 
limit of two dwellings per lot for at least 50 per cent of residential areas in Melbourne. This policy has the potential to 
lock large quantities of valuable urban land into an extremely limited range of uses, and is characteristic of planning 
systems throughout Australia. 

71  For example, the Australian Retailers Association, page 9. 

http://www.pc.gov.au/__data/assets/pdf_file/0020/137243/retail-trade-interim.pdf
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suggested that removing unnecessary constraints on planning and zoning regulation would help new 
development and increase competition in the marketplace.72  

The lack of an economic objective in relation to planning is another issue raised in submissions. One 
submission states that Ψplanning is not an area of government activity with clear, simple goals (other 
than motherhood statements about Ψbuilding better communitiesΩ and the like), and this leaves it 
ripe for capture by special interestsΩ.73  

It is important that the competitive impacts of planning and zoning are understood and considered 
by local planning authorities. It is recommended that competition analysis be incorporated into 
planning decisions in a manner that considers the benefits to consumers from competition.  

Box 8.8: Planning restrictions on child care  

In some areas, particularly regional centres, there can be an unmet need for child care. The 
Australian Bureau of Statistics noted that in 2008: 

[P]arents of 89,000 children aged 0-12 indicated that they currently had an unmet need 
for formal child care Χ hŦ ǘƘŜ уфΣллл ŎƘƛƭŘǊŜƴ ǿƛǘƘ ŀƴ ǳƴƳŜǘ ƴŜŜŘ ŦƻǊ ŦƻǊƳŀƭ ŎŀǊŜΣ 
one-third (30,000) had parents who had applied for a child care place. However, for 
around 55% (17,000) of these children, a place was not available.74 

As well as necessary requirements in relation to employee training and occupational health and 
safety, childcare centres are often subject to strict planning and zoning requirements τ for 
example, maximum capacity, building design and appearance, and parking requirements. 

The PC also recently found council requirements relating to: 

[T]he use of energy efficient appliances; the depth of sandpits; noise levels inside the 
serviceΩǎ ōǳƛƭŘƛƴƎǎΤ ǘƘŜ ƭŀȅƻǳǘ ŀƴŘ ǘȅǇŜ ƻŦ Ǉƭŀƴǘǎ ǳǎŜŘ Χ75 

While some physical environment restrictions on childcare centres may be necessary for health 
and safety reasons, planning and zoning requirements prescribed by councils apply in addition to 
the physical environment requirements prescribed under the Education and Care Services National 
Regulations which apply to all centres in Australia and cover important requirements such as 
safety, fencing, facilities and space requirements.76 

A number of governments have recognised the current problems presented by planning but they 
tend to be seen through the prism of deregulation, red-tape and economic development more 

                                                           

72  NSW Business Chamber, page 5. 

73  Wills-Johnson, N, page 1. 

74  Australian Bureau of Statistics 2014, Cat No. 4102.0. 

75  Productivity Commission, 2014 Childcare and Early Childhood Learning Draft Report, page 318. 

76  On 9 December 2011, the former Ministerial Council for Education, Early Childhood Development and Youth Affairs 
made the Education and Care Services National Regulations under sections 301 and 324 of the Education and Care 
Services National Law as applied by the law of the states and territories. The current Regulations came into effect on 
1 September 2013 in all states and territories except Western Australia, where they commenced on 31 December 2013. 

http://www.abs.gov.au/socialtrends
http://www.pc.gov.au/__data/assets/pdf_file/0008/138383/childcare-draft.pdf
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broadly. For a number of incoming governments, reform of planning laws has been a priority,77 but 
none of them appears to have focused on competition as a defined goal. 

While governments talk of economic objectives in a broad sense, such as employment and 
stimulating housing construction, these are still seen from an urban plannerΩs viewpoint and focus 
on land use, zoning, streamlining of appeals and more standardisation of planning frameworks. 

The PanelΩs view 

Effective economic objectives and proper consideration of competition are lacking from planning 
and zoning legislation and therefore processes. Planning and zoning requirements are a significant 
source of barriers to entry, particularly in the retail sector. They are also overly complex, geared 
towards very local issues and can place undue weight on the impact on incumbents. This is 
producing poor outcomes for consumers.  

 SERVICES τ PROFESSIONAL LICENSING AND STANDARDS  8.4

Licensing can promote important public policy aims such as quality, safety and consumer protection. 
For example, regulations governing the accreditation of health professionals are a means of assuring 
service quality does not fall below minimum acceptable standards. 

However, licensing can also restrict who can provide services in the marketplace. Such restrictions 
can prevent new and innovative businesses from entering the market and limit the scope of existing 
businesses to evolve and innovate. As a result, service providers can become less responsive to 
consumer demand.  

Industry Issues raised in submissions 

Medical profession Admission requirements of medical colleges, and the unwillingness of the 

accreditation body to accredit new specialties.
78

  

If medical specialist colleges unduly restrict entry to their professions, this has the 

effect of lessening competition.
79

  

The use of nurse practitioners to perform a range of functions formerly restricted to 

medical practitioners has enabled the delivery of some health services at lower cost 

without increased risk to patients.
80

  

Building trade While supporting the need for a degree of licensing, the industry
81

 noted that this 

constrains the marketΩs ability to provide services and should only be used where 

the benefits outweigh the costs and where the objectives of regulation can only be 

achieved by restricting competition.  

 

                                                           

77  CƻǊ ŜȄŀƳǇƭŜ ±ƛŎǘƻǊƛŀΩǎ Ψtƭŀƴ ŦƻǊ aŜƭōƻǳǊƴŜΩΣ ²ŜǎǘŜǊƴ !ǳǎǘǊŀƭƛŀΩǎ ΨtƭŀƴƴƛƴƎ aakes it Happen: a blueprint for planning 
ǊŜŦƻǊƳΩΣ {ƻǳǘƘ !ǳǎǘǊŀƭƛŀΩǎ ΨtƭŀƴƴƛƴƎ wŜŦƻǊƳ τ ŀ 5ǊƛǾŜǊ ƻŦ 9ŎƻƴƻƳƛŎ DǊƻǿǘƘΩ ŀƴŘ vǳŜŜƴǎƭŀƴŘΩǎ Sustainable Planning 
and Other Legislation Amendment (SOPLA) Act 2012.  

78  Spier Consulting Submission 1, pages 1-2. 

79  National Seniors Australia, page 20. 

80  National Seniors Australia, page 20. 

81  Housing Industry Association, pages 12-13. 
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Legal profession Competition is limited by aspects of the self-regulatory regime.  

Examples were provided of restrictions on the ability of law schools to offer 

curricula that donΩt include 11 core subjects, and State law societies both setting 

requirements for, and providing, training and professional development.
82

  

Concerns regarding transparency, pricing and self-regulation were also raised. It was 

suggested that either self-regulation by Law Societies and Legal Services 

Commissioners should be abolished and moved to a completely independent 

authority or a new super-regulatory function should be assumed by an existing 

ombudsman. The need for a co-ordinated link between governments, independent 

regulators, the business community and consumers to encourage the legal 

profession to become more competitive and affordable was highlighted.
83

  

Dental practitioners Inconsistencies and anomalies that can result from professional restrictions were 

highlighted in submissions; for example, registered dental practitioners are required 

to observe advertising guidelines but private health insurers, where they are the 

owner/operators of dental clinics, are not bound by the same requirements.
84

 

IPARTΩs submission draws the PanelΩs attention to its new licensing framework85 as outlined in 
Box 8.9 

                                                           

82  For example, Griggs, L and Nielsen, J, pages 1-2. 

83  For example, Eqalex Underwriting Pty Ltd, page 6. 

84  The Australian Dental Association Inc, page 18. 

85  PricewaterhouseCoopers 2012, A best practice approach to designing and reviewing licensing schemes τ Independent 
Pricing and Regulatory Tribunal. 

http://www.google.com.au/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.ipart.nsw.gov.au%2Ffiles%2F460b2cb5-f267-4a9a-aae1-a0fa00ae83b3%2FConsultants_Report_-_PWC_-_A_best_practice_approach_to_designing_and_reviewing_licensing_schemes_%25E2%2580%2593_guidance_material_-_Draft_-_October_2012.pdf&ei=iWLtU77QN47l8AW9vIHABg&usg=AFQjCNEEvwJ4KdhVHYBPDDUfnh2EdHBs3w
http://www.google.com.au/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&cad=rja&uact=8&ved=0CBwQFjAA&url=http%3A%2F%2Fwww.ipart.nsw.gov.au%2Ffiles%2F460b2cb5-f267-4a9a-aae1-a0fa00ae83b3%2FConsultants_Report_-_PWC_-_A_best_practice_approach_to_designing_and_reviewing_licensing_schemes_%25E2%2580%2593_guidance_material_-_Draft_-_October_2012.pdf&ei=iWLtU77QN47l8AW9vIHABg&usg=AFQjCNEEvwJ4KdhVHYBPDDUfnh2EdHBs3w
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Box 8.9: IPARTΩs Licensing Framework 

IPART has examined NSW licences and identified those where reform would produce the greatest 
reduction in regulatory burden for business and the community. As part of this review 
PricewaterhouseCoopers was engaged by IPART to develop a conceptual framework for licence 
design.  

Application of the licensing framework can ensure that licensing regimes only restrict competition 
where it can be demonstrated that licencing is the best means of achieving policy objectives.  

Where a licence is necessary, the framework also requires an assessment of whether the licence is 
well-designed, i.e. whether the various aspects of the licensing regime that may restrict 
competition are the minimum necessary.  

The framework requires a regulator to take into account how the objectives of a licence relate to 
its coverage, duration, reporting requirements, fees and charges and conduct rules. 

IPART has suggested this framework could be used by other NSW regulators and in other 
jurisdictions to limit barriers to competition arising from licensing. 

The IPART guidance indicates that, after following the framework: 

Å the need for licensing will have been established (Stage 1); 

Å the various aspects of the licensing scheme that may restrict competition will be the 
minimum necessary (Stage 2); 

Å the licensing scheme will be efficiently administered (Stage 3); and  

Å licensing will be the best response to achieve objectives (Stage 4).  

Professional standards can impede the ability of service providers to respond to consumer demand. 
They are often put in place by industry bodies to promote the ethical and quality practices of their 
profession. This can lead to better consumer outcomes but can also dampen competition and raise 
barriers to entry into markets.  

During the NCP regulation review process, the NCC stated:  

It is totally unfounded to assume that a professional, simply by virtue of his/her 
qualification, is somehow above the profit motive and therefore should not be subject to 
market competition like all other service providers in our economy.86 

Some progress has been made in removing unnecessary restrictions on competition, including, for 
example: removing medical practice ownership restrictions; removal of restrictions preventing 
lawyers from advertising; and removing lawyersΩ monopoly on conveyancing services. The removal 
of conveyancing restrictions is a case in point. Previously, regulations prevented non-lawyers from 
carrying out conveyancing services, even though this is largely an administrative service.  

                                                           
86  National Competition Council media release, Public Interest or Self Interest?, 14 August 2000. 

http://ncc.gov.au/images/uploads/CIMe00-008.pdf
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The PanelΩs view 

Services will continue to make a growing contribution to economic activity in Australia. It is 
therefore important to remove unnecessary restrictions on service provision τ particularly 
barriers to entry and expansion that impede competition. 

Licensing requirements can raise barriers to entry in markets that create more costs than benefits 
to the community. In a range of areas, the competitive impacts of licensing are not adequately 
considered either in frameworks or during decision-making.  

Professional services is an area where there are a range of potential restrictions on competition τ 
both regulatory and non-regulatory. While some restrictions are clearly necessary for health, 
safety or consumer protection, others unduly impede competition.  

 GOODS τ PRODUCT STANDARDS AND LABELLING 8.5

Restrictions on the sale of goods can come in a range of forms, including through the setting of 
standards, both Australian and international, and labelling restrictions. Restrictions on the sale of 
goods have the effect of reducing the ability of producers to respond to consumer demand. 

Standards can be put in place in a range of ways, either through regulation or by industry itself.  

There are many policy reasons why standards may be in the public interest, including health, safety 
and consumer protection. Submissions note that standards can provide efficiencies, address 
information asymmetries, and generate cost savings.87  

Standards can also promote competition by facilitating interoperability. For example, having no 
standards for car tyre sizes could limit competition as not all manufacturers would be able to 
produce for all car wheels τ reducing the scope for efficiencies of scale as well. However, there are 
also instances where standards provide unnecessarily high or differential requirements for goods or 
services and have the impact of dampening competition or creating barriers to market entry and 
innovation.  

Submissions provide examples where standards can impede growth and innovation, including food 
safety regulation being directed at specific process requirements rather than the outcomes for food 
safety.88  

                                                           

87  For example, Australian Industry Group, page 15. 

88  For example, Australian Food and Grocery Council, page 19 and Attachment 5, provides examples of regulations that 
impede competition, growth and innovation in the food and grocery sector, including regulation of agricultural and 
ǾŜǘŜǊƛƴŀǊȅ ŎƘŜƳƛŎŀƭǎ ǊŜǎƛŘǳŜΣ ƛƴŘǳǎǘǊƛŀƭ ŎƘŜƳƛŎŀƭǎΣ ƳŜǘǊƻƭƻƎȅ ƳŀǊƪƛƴƎǎΣ ŀƴŘ ΨŘƻǿƴ ǎŎƘŜŘǳƭŜΩ ƳŜŘƛŎƛƴŜǎΦ 
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Box 8.10: Standards Australia  

Standards Australia is a non-government body with a memorandum of understanding with the 
Australian Government to accredit Australian Standards for goods and services.  

There are over 6,800 Australian Standards, the large majority of which are voluntary τ others are 
made mandatory through regulation. Further, some are agreed to be mandatory between parties 
in private contracts.  

Standards Australia requires that all Australian Standards, regardless of who develops them, must 
demonstrate positive net benefit to the community as a whole. One of the required considerations 
is the impact on competition.89 This mechanism provides the opportunity for Standards Australia 
to examine the impact on competition and ultimately the outcomes for purchasers of the goods or 
services, not just the burden on industry.  

In 2012, Standards Australia committed to review, revise, reconfirm, or withdraw all standards 
published more than 10 years ago. It considers that this initiative helped to ensure that the 
catalogue is current, internationally aligned, and that the standards are not an unnecessary burden 
on industry.90 

Standards Australia has a policy of adopting International Standards wherever possible,91 which 
should assist in minimising regulatory barriers to import competition.  

Given that collaboration by industry in relation to standards could be considered anti-competitive, 
paragraph 51(2)(c) of the CCA provides that agreements relating to the implementation of Australian 
Standards are exempt from the operation of competition laws.  

The Hilmer Review accepted the continuation of the exemption recognising that, generally speaking, 
harmonisation through standards is a good thing, enhancing efficiency, making products more 
substitutable, and facilitating development of service industries for standardised goods. However, 
Hilmer also noted the risks of standards raising barriers to entry τ especially where they are 
incorporated into legislation and mandate particular technologies or systems rather than 
performance outcomes.  

No submission argued that the exemption from competition laws for collaboration on Australian 
Standards in paragraph 51(2)(c) of the CCA should be removed. Differing levels of standards can 
sometimes be required to meet a public policy objective, on account of localised factors such as 
climatic, geographic or technological issues τ a point recognised by the World Trade Organisation.92 

Another way standards can create significant barriers to competition is by restricting substitution. If a 
product or service meets international standards, there would need to be a strong policy case for a 
different Australian Standard; otherwise it may amount to little more than a barrier to import 
competition. 

 

                                                           

89  See www.standards.org.au/StandardsDevelopment/What_is_a_Standard/Pages/Net-Benefit.aspx.  

90  Standards Australia, page 4. 

91  See www.standards.org.au/InternationalEngagement/Pages/default.aspx.  

92  World Trade Organisation, Agreement on Technical Barriers to Trade.  

http://www.standards.org.au/StandardsDevelopment/What_is_a_Standard/Pages/Net-Benefit.aspx
http://www.standards.org.au/InternationalEngagement/Pages/default.aspx
http://www.wto.org/english/docs_e/legal_e/17-tbt_e.htm


Regulatory restrictions 

Part 3 τ Competition Policy  Page 102 

Issues raised in submissions Further information 

Standards can provide a strong 

disincentive against new competitors 

entering an industry, growing their 

enterprise or diversifying.
93

  

A number of examples are provided:  

Å a geosynthetic product imported from Germany that meets 

EU standards, still requires re-testing in Australia by 

VicRoads; 

Å vehicle air conditioning refrigerant has strict controls in 

Australia, including licensing of mechanics that use it, 

whereas there are no such restrictions in the US; and 

Å a new conveyor belt lubricant developed in the US where the 

manufacturer decided against selling it in Australia due to 

costs and delays in the chemicals approval process (but is 

available in NZ where there is stronger recognition of other 

countriesΩ accreditation).  

Products which do not conform with 

regulatory, Australian or industry 

standards (i.e. non-confirming 

products) can obtain an unfair cost 

advantage over the majority of 

businesses that comply with Australian 

Standards.
94

 

Localised standards should not be assumed to be necessary or 

desirable per se. If a standard is necessary for other policy reasons 

such as safety, it should be mandated by governments and 

effectively enforced. 

The costs to the community and car 

buyers of policing regulation of safety 

and environmental standards, as well 

as the risks to purchasers of less 

certain vehicle history, outweigh the 

benefits of lower purchase prices.
95

 

The PCΩs inquiry into AustraliaΩs Automotive Manufacturing 

Industry examined import restrictions and standards for used 

vehicles. It concluded:  

The progressive relaxation of restrictions on the importation of 

used passenger and light commercial vehicles, within a 

regulatory compliance framework that provides appropriate 

levels of community safety, environmental performance and 

consumer protection, would have net benefits for the 

Australian community. These benefits include lower prices 

and/or improved vehicle features at a particular price point, 

and greater choice for vehicle buyers.
96

 

Lack of specificity in requirements of 

labelling and country of origin-related 

laws is leading to poor information to 

consumers and lower competition.
97

  

Submissions proposed that additional regulation would improve 

the competitive process for certain food and beverage products. 

Calls for greater equality and 

consistency in enforcement of food 

standards, regarding imports versus 

domestic products.
98

  

There was concern that the more rigorous processes being applied 

to domestic products are affecting competition.  

                                                           
93  Lloyd, J, page 8. 

94  Australian Industry Group, page 16 and National Electrical and Communications Association, page 4. 

95  Federal Chamber of Automotive Industries, page 3. 

96  Productivity Commission 2014, AustraliaΩs Automotive Manufacturing Industry, page 129. See also 
Recommendation 5.4. 

97  For example, Griffith and District Citrus Growers Association, page 4, and Cider Australia, page 1. 

98  KAGOME Australia, page 11. 

http://www.pc.gov.au/projects/inquiry/automotive/report
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The PanelΩs view 

There is a range of restrictions on the supply of goods. As in the provision of services, many of 
them are worthwhile for policy reasons such as health and safety. However, they can also create 
barriers to entry. Any necessary restrictions on the supply of goods should be implemented in a 
way that does not unduly restrict competition. There are also clear examples where different 
international and domestic standards are dampening or distorting import competition. 

The Panel notes there was no support in submissions for removing the exemption from the 
competition laws, contained in paragraph 51(2)(c) of the CCA, for agreements relating to the 
implementation of Australian Standards. However, non-government standards have the capacity 
to restrict competition and so should be subject to regular review against the same principles used 
to assess government regulations. 

 RETAIL TRADING HOURS 8.6

Restrictions on retail trading hours impede suppliersΩ ability to meet consumer demand. They can 
discriminate among retailers on the basis of factors such as products sold, size of retailer or location 
of retailer. They can also impose costs on consumers by creating inconvenience and congestion. The 
rules can be complex and confusing and create compliance costs for businesses. 

Australian governments agreed to review retail trading hours as part of their NCP commitment to 
review legislative restrictions on competition, as outlined in Box 8.11.  

Box 8.11: Review of retail trading hours under NCP  

Since the mid-1990s shop trading hours have been progressively deregulated across Australia; 
however, experience varies across the country. While the ACT, Victoria and Northern Territory 
have deregulated trading hours and NSW and Tasmania have done so to a large extent, three 
States still have some restrictions τ Western Australia, Queensland and South Australia.  

The NCCΩs 2005 Assessment of governmentsΩ progress in implementing the NCP99 noted that all 
governments except for Western Australia had substantially liberalised retail trading hours. 
Western Australia was the only jurisdiction to heavily restrict week day trading hours and to 
prohibit large retailers (outside of tourist precincts) from opening on Sundays.  

The Australian Government imposed a deduction of 10 per cent of Western AustraliaΩs 2003-04 
competition payments and 10 per cent of 2004-05 competition payments. 

Retail trading hours in Western Australia have been partially deregulated since then, and Sunday 
trading was introduced for all shops in the Perth metropolitan area on 26 August 2012. This 
brought the regulations in Western Australia closer to those in Queensland and South Australia. 

The outcomes of more recent reviews of trading hours are outlined in Box 8.12. 

                                                           

99  National Competition Council 2005, Assessment of governmŜƴǘǎΩ ǇǊƻƎǊŜǎǎ ƛƴ ƛƳǇƭŜƳŜƴǘƛƴƎ ǘƘŜ bŀǘƛƻƴŀƭ /ƻƳǇŜǘƛǘƛƻƴ 
Policy and related reforms, page xxix. 

http://ncp.ncc.gov.au/docs/2005%20assessment.pdf
http://ncp.ncc.gov.au/docs/2005%20assessment.pdf
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Box 8.12: Recent reviews of retail trading hours. 

A number of recent reviews have recommended further deregulating retail trading hours. 

In 2011, the PC found that restrictions on trading hours applied with varying levels of intensity, 
with Queensland, Western Australia and South Australia having the most restrictive regulations. 
The PC recommended retail trading hours should be fully deregulated in all States, including 
trading on public holidays.100  

In its 2014 Relative Costs of Doing Business in Australia: Retail Trade Interim Report, the PC noted 
(page 90) that trading hours are most restricted in Queensland, Western Australia and South 
Australia and are inconsistent within these jurisdictions. Participants in the study advised that 
reform of trading hours remains a priority, and while this is an issue for state and territory 
governments, the PC noted it is within the scope of the Competition Policy Review. 

The Queensland Competition Authority recommended the full deregulation of retail trading hours 
in 2013. It found that the net potential benefit to Queensland of removing the current restrictions 
was as much as $200 million per annum and noted that the Ψpotential benefits of reform include 
an increase in retail productivity, more shopping convenience for the broader community and 
lower pricesΩ.101 

The Western Australian Economic Regulation Authority, in its 2014 report Inquiry into 
Microeconomic Reform in Western Australia found there was no market failure that justifies the 
current restriction on competition. ΨAs such, consumer choice, rather than government regulation 
should determine which shops open and when. Retailers will respond to consumer demand by 
opening when it is profitable for them to do so and remaining closed when it is not.Ω The Authority 
recommended deregulating retail trading hours in Western Australia with the exception of 
Christmas Day, Good Friday and the morning of ANZAC Day.102 

However, a 2007 review of South AustraliaΩs retail trading hours by Alan Moss recommended that 
the current shopping hours be retained, with consideration being given to the possibility of a later 
Sunday closing time. He found that the existing rules strike a satisfactory balance between the 
competing interests of the various sectors of the retail industry and the larger interests of the 
community: ΨAt the end of the day there are more important human activities than shoppingΩ.103 

A number of submissions call for further deregulation of trading hours so that in all Australian States 
and Territories only Christmas Day, Good Friday and ANZAC Day morning are restricted trading 
days.104 

Comparisons are made in submissions between Ψbricks and mortarΩ retailers and online retailers, 
which are not inhibited by restrictions on trading hours. It was suggested that retail trading hours 

                                                           

100 Productivity Commission 2011, Economic Structure and Performance of the Australian Retail Industry Inquiry, 
Recommendation 10.1, page XLII. 

101 Queensland Competition Authority 2013, Measuring and Reducing the Burden of Regulation, page 33. 

102 Western Australian Economic Regulation Authority 2014, Inquiry into Microeconomic Reform in WA Final Report, 
pages 292-293 and recommendation 29. 

103 Moss, A 2007, Report of the 2006ς07 Review of the Shop Trading Hours Act 1977 (South Australia), page 26. 

104 For example Australian National Retailers Association, page 6, Shopping Centre Council of Australia, page 3 and 
Woolworths, page 60. 

http://www.pc.gov.au/__data/assets/pdf_file/0019/113761/retail-industry.pdf
http://www.qca.org.au/getattachment/e2ea18a2-9751-49a9-9d96-5a27906ee7af/Final-Report.aspx
http://www.parliament.wa.gov.au/WebCMS/WebCMS.nsf/resources/file-tp---final-report-mer-inquiry/$file/Final%20report%20MER%20Inquiry%20-%20Public%20Version.pdf
http://ncp.ncc.gov.au/docs/SA%20shop_trading_report%202006-07%20review.pdf
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regulation handicaps physical retailers from competing with online retailing which can be conducted 
at any time of the day or night.105 

Submissions suggest deregulated retail trading hours would enable businesses to compete on a level 
playing field.106 

However, support for deregulation is not unanimous. The issue gives rise to disparate views within 
the retail sector, often based around store location and the form of retailing. Small retailers in 
particular have divided views. Some in high consumer traffic locations and with product or service 
attributes that attract consumer interest favour change, while others raise the following concerns: 

Å further investigations should be carried out to determine if deregulation of all trading hours is 
in the best interests of the consumer;107 and 

Å allowing non-exempt stores to trade beyond the existing authorised hours could transfer 
further market power to an already dominated market and most likely have a detrimental 
effect on existing smaller retailers.108 

The Panel notes the ability of independent and small businesses to differentiate their offerings to 
fulfil consumer demands and compete in the face of deregulated trading hours. The Panel also notes 
that, where restrictions apply to a particular sector or type of business, this can result in consumers 
having less flexibility and choice. 

The relevant policy question is whether the restrictions are in the public interest, not whether they 
are in the interest of particular competitors. No evidence has been presented that the States and 
Territories that have deregulated retail trading hours have a less competitive retail trade sector. 
Indeed, many have claimed that the restrictions inhibit the ability of retailers to meet the needs of 
consumers. And it is the needs of consumers, not of producers, that should dictate the nature and 
diversity of the retail sector. 

That consumers are demanding more diversity in how and when they shop is clearly demonstrated in 
the take-up of online shopping. In recent years online retail sales have grown more quickly than 
spending at traditional Ψbricks and mortarΩ retailers. Online retail sales are estimated to represent 
around 6 ½ per cent of spending at bricks and mortar retailers, up from around 5 per cent in 2010.109 
National Australia Bank estimates that Australians spent $15.5 billion on online retail in the 
12 months to June 2014.110 Seeking to Ψhold back the tideΩ by limiting the ability of consumers to 
shop at times of their choosing will act to limit competition between online and Ψbricks and mortarΩ 
shopping. 

                                                           

105 Shopping Centre Council of Australia, page 7. 

106 For example, Chamber of Commerce and Industry WA, page 30. 

107 Australian Retailers Association, page 6. 

108 WhiteΩǎ DǊƻŎŜǊǎΣ ǇŀƎŜ 8. 

109 National Australia Bank 2012, NAB Online Retail Sales Index In-depth report, January 2010 τ January 2012 and NAB 
Online Retail Sales Index, June 2014. 

110 National Australia Bank 2014, NAB Online Retail Sales Index. 

http://business.nab.com.au/nab-online-retail-sales-index-in-depth-report-january-2010-january-2012-387/
http://business.nab.com.au/wp-content/uploads/2014/07/nab-online-retail-sales-index-2014-06.pdf
http://business.nab.com.au/wp-content/uploads/2014/07/nab-online-retail-sales-index-2014-06.pdf
http://business.nab.com.au/wp-content/uploads/2014/07/nab-online-retail-sales-index-2014-06.pdf
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The PanelΩs view 

Shop trading hours have been progressively deregulated across Australia. However, trading hours 
in Queensland, South Australia and Western Australia remain regulated to some degree. 

The remaining restrictions create a regulatory impediment to competition by raising barriers to 
expansion and distorting market signals. Consumer preferences are the best driver of business 
offerings, including in relation to trading hours.  

The Panel notes that the growing use of the internet for retail purchases is undermining the intent 
of the retail trading hours restrictions, while disadvantaging Ψbricks and mortarΩ retailers. This 
provides strong grounds for abandoning remaining limits on trading hours.  

Noting the divergence of views, the Panel appreciates the concern of some independent retailers 
about their ability to compete in a deregulated environment. However, the Panel notes the ability 
of independent and small businesses to differentiate their offerings to fulfil consumer demands 
and compete in the face of deregulated trading hours. The Panel also notes that, where 
restrictions apply to a particular sector or type of business, this can result in consumers having less 
flexibility and choice. 

 MEDIA AND BROADCASTING SERVICES 8.7

The media market is highly integrated, incorporating media content delivery platforms (such as 
television broadcasting) τ which will increasingly include new technologies such as multicasting via 
the internet τ and content delivered via media platforms.  

Ownership and content issues are intertwined and essential elements in the commercial strategies 
adopted by media companies and telecommunications partners.  

Competition and the diversity of competitors in the media market are affected both by explicit 
regulatory interventions and by market developments, particularly in relation to content, which 
require close monitoring to ensure that competition concerns do not emerge. 

Regulatory interventions regarding ownership and content exist to achieve other stated policy 
objectives. These other objectives include media ownership diversity and, in the case of broadcasting 
rules that impose Australian and local content requirements, media content that reflects a sense of 
Australian identity, character and cultural diversity.  

The media diversity objectives, which underpin many of the ownership and control rules, are given 
force by the Broadcasting Services Act 1992 and administered by the Australian Communications and 
Media Authority. The rules within this Act are relatively simple quantitative constraints, which are 
generally quite clear to existing and potential market participants. 

That said, as hard and fast legislative provisions built around existing market structures and 
participants at the time legislation is passed, they almost by definition lag developments in a rapidly 
evolving marketplace. The explicit rules also only cover the most influential services delivered by 
commercial television broadcasters, commercial radio, and associated print newspapers.  

A large number of competition issues in the media sector have been slated for review this year, as 
part of the Australian GovernmentΩs deregulation agenda. Many media broadcasting issues, such as 
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those relating to media control and ownership, have been canvassed in a policy background paper 
released by the federal Department of Communications in June 2014.111 

In addition, the Department is also conducting a review of current spectrum policy arrangements to 
ease the compliance burden on users and improve accessibility of new technologies.112 Spectrum use 
and access arrangements underpin, among other things, existing television and radio broadcasting 
markets, as well as other uses for the spectrum such as tablets and smartphones, and importantly, 
essential public and community services.  

These two reviews will likely raise many issues relevant to the competitive environment for media 
and broadcasting services.  

Other related media sector issues, such as the anti-siphoning rules (which prevent pay television 
broadcasters from buying the rights to events on the anti-siphoning list before free-to-air 
broadcasters have the opportunity to purchase the rights), are identified as issues for consideration 
by the Government in 2014, as part of the roadmap for deregulation in the Communications 
portfolio.  

A number of media content issues may raise competition concerns over time, particularly in relation 
to competition in upstream markets for the provision of content.  

As technology evolves, and partnerships between media platform owners, content producers and 
telecommunication providers strengthen, the capacity to restrict consumer choice or access becomes 
an issue that competition regulators need to monitor closely. 

In Australia, concerns around preferential treatment of content by media owners and 
telecommunications partners appear less pronounced than in some other jurisdictions. However, the 
capacity for dominant players in one market to leverage market power into another market, such as 
media content, is an issue in need of constant monitoring. 

The Australian GovernmentΩs review of the National Broadband Network is expected to map out 
some of the competition issues in the telecommunications sector that may play into the media 
sector over time. 

                                                           

111 For further discussion see Australian Government Department of Communications June 2014, Media Control and 
Ownership τ Background Policy Paper. 

112 Minister for Communications, Press Release, Spectrum Reform to Drive Future Innovation and Productivity, 
23 May 2014.  

http://www.communications.gov.au/__data/assets/pdf_file/0017/233513/Control_Background_Paper.pdf
http://www.communications.gov.au/__data/assets/pdf_file/0017/233513/Control_Background_Paper.pdf
http://www.minister.communications.gov.au/malcolm_turnbull/news/spectrum_reform_to_drive_future_innovation_and_productivity
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The PanelΩs view 

Regulatory restrictions on media ownership and broadcasting rules are designed to achieve other 
public policy objectives, such as media diversity and support for Australian and local content. In a 
rapidly evolving technology landscape, inflexible regulatory provisions are unlikely to be 
sustainable or remain relevant over time.  

The announced Australian Government reviews as part of the broader deregulation roadmap 
planned for the Communications portfolio in 2014 should consider the current impact of the 
regulatory interventions on ownership and control of media and broadcasting services, as well as 
the impact of rapidly evolving communication technologies on competition over time. 

 LIQUOR AND GAMBLING 8.8

Liquor retailing and gambling are two heavily regulated sectors of the economy. The risk of harm to 
individuals, families and communities from problem drinking and gambling provides a clear 
justification for regulation. This is reflected in a number of submissions expressing concern that 
changes to the regulation of alcohol sales could increase social harm. 

Regulating access to alcohol with the objective of minimising harm can only be achieved 
by restricting the economic and physical availability of alcohol. This justifies the controls 
that may otherwise be seen as anti-competitive.113  

However, such regulations also restrict competition and reduce consumer choice.  

Under the previous NCP Review, a number of pre-existing competitive barriers for the alcohol 
industry were removed, but the extent of reform varied by State and the NCC withheld payments 
from several jurisdictions due to lack of progress in this area. Some stakeholders submit that existing 
regulations unduly restrict competition. For example, in relation to gambling, the Australian Hotels 
Association argues that:  

[H]otels can only sell wagering acting as an agent for the company holding the exclusive 
licence. The presence of a monopoly ensures far less productive offerings than would be 
the case in a competitive environment. (page 5) 

The Australasian Association of Convenience Stores submits that regulation preventing its members 
from obtaining liquor licences inhibits their ability to meet customersΩ demands and to compete with 
Coles and Woolworths. (page 5) 

Other stakeholders, including the Master Grocers Association and AURL Foodworks, cite the example 
of QueenslandΩs liquor licensing regime, under which only premises with a hotel licence may operate 
detached bottle-shops, as an impediment to their ability to respond to consumers and compete with 
Coles and Woolworths. 

The PCΩs 2010 Gambling report concluded that current gambling regulations have highly 
questionable effectiveness in reducing harm; Australians lost $19 billion in gambling activities in 
2008-09, and the incidence of problem gambling is significant.114  

                                                           

113 National Alliance for Action on Alcohol, page 1 (this submission is endorsed by the Foundation for Alcohol Research and 
Education, and the McCusker Centre for Action on Alcohol and Youth). 

114 Productivity Commission 2010, Gambling, pages 2 and 19.  

http://www.pc.gov.au/__data/assets/pdf_file/0010/95680/gambling-report-volume1.pdf
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The PCΩs report and other evidence suggest there is no simple relationship between restricting 
competition and mitigating harm. In fact, the PC noted that an important source of consumer 
detriment from the current regulations is their anti-competitive effects. 

Considerable time has elapsed since the NCP reviews of regulation in these areas. Those reviews 
noted the desirability of revisiting these regulations in future to assess their impact and to compare 
outcomes in jurisdictions that have implemented competition reforms with those that have not. 

For example, state and local liquor licensing regimes could be reviewed to test for any evidence that 
the more burdensome regimes are producing superior outcomes. 

Restrictions on convenience stores selling alcohol and the Queensland licensing regime can prevent 
small business from competing with large retailers like Woolworths and Coles. 

The PanelΩs view 

Liquor retailing and gambling are two heavily regulated sectors of the economy. The risk of harm to 
individuals, families and communities from problem drinking and gambling is a clear justification 
for regulation. 

However, there is no case to exempt regulations in these areas from ongoing review to ensure that 
they are meeting their stated objectives at least costs to consumers. The impact of regulatory 
restrictions on the ability of small businesses to compete should be considered as part of such 
reviews. 

 PHARMACY 8.9

Pharmacy115 regulation has been the subject of numerous reports and reviews over the past 
20 years, including the 1999 Wilkinson National Review (required under NCP), as well as examination 
by the PC, NCC, and most recently the National Commission of Audit, which recommended Ψopening 
up the pharmacy sector to competition, including through the deregulation of ownership and 
location rulesΩ.116 

State and territory legislation limits ownership of community pharmacies to pharmacists, with 
limited exceptions (such as for friendly societies with historical ownership of pharmacies), and there 
are limits in each State (but not the Territories) on how many pharmacies each pharmacist can own. 
The limits vary by State. The ownership rules do not prevent pharmacies (owned by different 
pharmacists) from operating under a common name and brand, e.g. Amcal or Terry White. 

Other restrictions arise from the Australian Community Pharmacy Agreement between the 
Commonwealth and the Pharmacy Guild. This governs dispensing arrangements and pharmacy 
remuneration for dispensing Pharmaceutical Benefits Scheme (PBS) medications, providing pharmacy 
programs and services, and for the community service obligation arrangements with pharmacy 
wholesalers. 

In particular, tight restrictions on the location of pharmacies are a component of the agreement. 
A pharmacist must obtain approval from the Commonwealth to open a new pharmacy or to move or 

                                                           

115 In this Drafǘ wŜǇƻǊǘΣ ΨǇƘŀǊƳŀŎȅΩ ǊŜŦŜǊǎ ǘƻ ŎƻƳƳǳƴƛǘȅ ǇƘŀǊƳŀŎȅ ŀƴŘ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ƘƻǎǇƛǘŀƭ ǇƘŀǊƳŀŎȅΦ 

116 National Commission of Audit 2014, Phase One Report, page xlii. 

http://www.ncoa.gov.au/report/docs/phase_one_report.pdf
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expand an existing pharmacy. A pharmacy may not open within a certain distance of an existing 
community pharmacy (generally either 1.5 or 10 kilometres depending on the location), with some 
exceptions, including for certain pharmacies located within shopping centres. A pharmacy must also 
not be located within, or directly accessible from, a supermarket.  

It is generally accepted that some regulation of pharmacy is justified to uphold patient and 
community safety, ensure pharmacists provide consumers with appropriate information and advice 
about their medication, provide equitable access to medication regardless of the patientΩs wealth or 
location, ensure accountability for appropriate standards and behaviour by pharmacists, and manage 
costs to patients and government. 

Stakeholders such as the Pharmacy Guild, Symbion, Australian Friendly Societies Pharmacies 
Association and the Pharmaceutical Society of Australia support the current arrangements and 
believe they are achieving better outcomes than could be achieved under a different regulatory 
regime.  

Limiting the controlling interest in the ownership of pharmacy businesses to pharmacists 
promotes patient safety and competent provision of high quality pharmacy services and 
helps maintain public confidence in those services; and limiting the number of pharmacy 
businesses that may be owned by a person helps protect the public from market 
dominance or inappropriate market conduct (Pharmaceutical Society of Australia, page 7). 

The location provisions facilitate access to pharmacies by all segments of the population 
(Pharmaceutical Society of Australia, page 4). 

However, a range of options are available to governments in seeking to secure the community 
service and other objectives that the present regulation seeks to achieve, including imposing 
obligations directly on pharmacies as a condition of their licensing and/or remuneration. Moreover, 
protecting consumers from Ψmarket dominance and inappropriate market conductΩ is adequately 
handled by the CCA and does not need supplementary rules specific to pharmacy. 

The current regulations impose costs on consumers; yet it is not clear how restricting the location of 
pharmacies or requiring that only pharmacists can own a pharmacy ensures the quality of advice 
provided to consumers. Such restrictions limit the ability of consumers to choose where to obtain 
pharmacy services and limit the ability of suppliers to meet consumersΩ demands. 

The Consumers Health Forum, National Seniors, Chemist Warehouse, and Professional Pharmacists 
Australia call for changes to the regulations: 

The end result of limiting competition and guaranteeing income has been to create a 
significant problem in community pharmacy that is leading to poor health outcomes, a 
stifling of innovation and the taxpayer not receiving value for money (Professional 
Pharmacists Australia117). 

The Pharmacy Guild submits that pharmacy regulations were reviewed in 2000 under NCP and that 
any further review is unnecessary (page 6), but the Panel notes that considerable time has passed 
since then and there have been a number of significant developments over that time.  

For example, the introduction, and subsequent expansion, of Price Disclosure arrangements for PBS 
medicines has lowered the prices the Australian Government pays for key medicines closer to those 

                                                           

117 Professional Pharmacists Australia provided a confidential submission to the Review but gave permission for this 
extract to be quoted in this Draft Report. 
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actually paid by community pharmacies, with a significant downward impact on the incomes of 
community pharmacies. Different business models have also emerged including specialist and online 
pharmacy models and discount groups that operate on a larger scale, such as Chemist Warehouse, 
which are different in character from the community pharmacies that existed before 2000.  

Since 2000 there is a better understanding of how well other primary healthcare sectors operate 
without such anti-competitive restrictions. For example, ownership of medical practices is not limited 
to GPs, and nor are GP practices prevented from opening in close proximity to one another.  

In light of the changes to the operation of the pharmacy sector and the increased empirical evidence 
available to inform comparisons in the years since the Wilkinson review, there is renewed reason to 
question the assumption that protecting pharmacists from competition is in the interests of 
consumers.  

The Panel also notes that the current Fifth Community Pharmacy Agreement expires on 1 July 2015, 
and negotiations for the next agreement are anticipated to commence in the second half of 2014. 
This provides an opportunity for the Australian Government to remove the location rules, with 
appropriate transitional arrangements. 

The PanelΩs view 

The Panel accepts that some regulation of pharmacy is justified and needs to remain in place given 
the key role of pharmacy in primary health care. However, the current regulations preventing 
pharmacies from choosing their own locations, and limiting ownership to pharmacists and friendly 
societies only, are more restrictive than those in other health sectors (such as general practice) 
and many comparable countries.  

Further, there have been developments in Australia that strengthen the case for the present 
arrangements to be repealed and replaced with new regulations that better serve consumers and 
are less harmful to competition.  

Recent developments include the rise of discount pharmacy groups and online prescriptions, as 
well as the accumulation of evidence about the effects of deregulation in other Australian health 
sectors, in particular general practice. 

Accordingly, the Panel considers that present restrictions on ownership and location are 
unnecessary to uphold the quality of advice and care provided to patients. However, it is clear that 
such restrictions limit the ability of consumers to choose where to obtain pharmacy products and 
services, and the ability of providers to meet consumersΩ preferences. 

The Panel also notes that the current Fifth Community Pharmacy Agreement expires on 
1 July 2015, and negotiations for the next agreement are anticipated to commence in the second 
half of 2014. This provides an opportunity for the Australian Government to remove the location 
rules, with appropriate transitional arrangements.  
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 PRIVATE HEALTH INSURANCE 8.10

Around 47 per cent of the Australian population has private health insurance with hospital 
coverage.118 The Australian Government subsidises the cost of insurance through the private health 
insurance rebate, and a levy is imposed on higher income earners who are not privately insured. 
However, Medibank states that private health insurance is among the most heavily regulated 
industries in Australia, with the regulatory framework bearing on the scope of services covered, 
product design, pricing, discounts and capital requirements. (page 12)  

The premiums charged by private health insurers are regulated by the Commonwealth Minister for 
Health, who has discretion as to whether to allow insurers to increase their premiums. Funds may 
only apply to increase premiums if their cost structures have increased.  

The recent National Commission of Audit examined these pricing arrangements, finding that they 
remove the incentive for firms to become more efficient, and suggested current arrangements be 
replaced with a system of price monitoring. It also suggested that insurers be allowed to offer a 
wider scope of products to consumers, in particular that insurers be allowed to cover care in 
out-of-hospital (primary care) settings to assist members in managing chronic conditions.119 

The prices of some inputs purchased by private health insurers are also regulated. The price of 
prostheses (medical devices such as cardiac pacemakers and artificial hips) are regulated under the 
Private Health Insurance Act 2007. Applied Medical states: 

As a result of regulatory policy settings which restrict optimal competitive outcomes, 
products listed on the Prostheses List are being sold at prices that are in some cases 
multiple times more expensive than the prices at which they are sold in the public health 
system and in other jurisdictions. Given that the value of total expenditure by private 
health insurers on prostheses was $1.6 billion in 2012, there is scope for very substantial 
efficiencies to be created through the introduction and extension of principles of 
competition to the regulatory structure that underpins the Prostheses List. (page 1)  

Preferred provider arrangements involve customers having lower or no out-of-pocket expenses if 
they see one of the preferred providers offered by their insurer. Some submissions suggest these 
types of arrangements can be anti-competitive.120 However, the Panel notes that the ACCC has 
examined preferred provider arrangements in sectors including health and motor vehicle smash 
repair, and finds that they generally raise no competition concerns.121 

                                                           

118 As at 31 December 2013. Private Health Insurance Administration Council 2014, Privately Insured People with Hospital 
Treatment Cover, page 5. 

119 National Commission of Audit 2014, Phase One Report, pages 101-102. 

120 For example, Optometry Australia, pages 1-2, Australian Dental Association Inc., pages 7-8 and Australian 
Physiotherapy Association, pages 3-7. 

121 For example, the ACCC found in its 2010-11 Private health insurance report that consumers were, on the whole, 
satisfied with preferred provider schemes, and the arrangements were unlikely to contravene the third-line forcing 
provisions of the CCA (page 33). The ACCC has also found that preferred provider schemes for smash repairs have 
resulted in a number of consumer benefits, including lower insurance premiums, lifetime guarantees and repair work 
performed to a high standard: www.accc.gov.au/media-release/smash-repairers/insurance-issues-paper-published. 

http://phiac.gov.au/wp-content/uploads/2012/08/survey-report-Dec-2013.pdf
http://phiac.gov.au/wp-content/uploads/2012/08/survey-report-Dec-2013.pdf
http://www.ncoa.gov.au/report/docs/phase_one_report.pdf
https://www.accc.gov.au/system/files/Report%20to%20Senate%20-%20Private%20Health%20Insurance%202010%20-%2011.pdf
http://www.accc.gov.au/media-release/smash-repairers/insurance-issues-paper-published
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The PanelΩs view 

It is important that consumers have access to products that meet their needs, including in the area 
of private health insurance. 

The National Commission of Audit report suggests there may be scope for Ψlighter touchΩ 
regulation of the private health insurance sector, which could encourage innovation and wider 
product availability for consumers. In particular, price regulation of premiums could be replaced 
with a price monitoring scheme and health funds could be allowed to expand their coverage to 
primary care settings. 

 AGRICULTURAL MARKETING 8.11

Agricultural marketing arrangements can create barriers to entry through licensing restrictions and 
weaken incentives for growers to differentiate their products and to innovate.  

The PCΩs 2005 Review of National Competition Policy Reforms noted that domestic pricing 
arrangements and import tariffs needed to support the activities of statutory marketing authorities 
provide assistance to producers, and are effectively paid for by household and business users. Such 
controls were found often to reduce the scope and incentives for innovation, to the detriment of 
both consumers and producers.122  

Box 8.13 National Competition Policy reforms to agricultural marketing arrangements 

Under the NCP, the NCC identified a number of priority legislation review areas in agricultural 
marketing arrangements including barley/coarse grains, dairy, poultry meat, rice, sugar and 
wheat.123  

There was a progressive removal of price and supply restrictions in the agricultural marketing 
arrangements under the NCP, and the Australian Bureau of Agricultural and Resource Sciences 
recently noted that these reforms have resulted in Australian agriculture being strongly 
market-oriented, with farmers now exposed to competition in domestic and world markets, and 
governments having largely removed production and trade-distorting support.124  

However, restrictions still apply in relation to rice in NSW and potatoes in Western Australia. 

The NSW Rice Marketing Board125 retains powers to vest, process and market all rice produced in 
NSW, which is around 99 per cent of Australian rice.126 A party wanting to participate in the domestic 
rice market must apply to the Board to become an Authorised Buyer. The NSW Rice Marketing Board 
has appointed Ricegrowers Limited (trading as SunRice) as the sole and exclusive export licence 
holder.  

                                                           

122 Productivity Commission 2005 Review of National Competition Policy Reforms Inquiry Report, page 81. 

123 National Competition Council 2003, Assessment of governmentsΩ progress in implementing the National Competition 
Policy and related reforms: Volume one τ Overview of the National Competition Policy and related reforms, page 4.6. 

124 Australian Bureau of Agricultural and Resource Sciences, 2014 Australian Agricultural Productivity Growth: Past 
Reforms and Future Opportunities Research Report, page 14. 

125 See www.rmbnsw.org.au/?page=about. 

126 Australian Bureau of Agricultural and Resource Sciences 2014, Australian Agricultural Productivity Growth: Past 
Reforms and Future Opportunities Research Report, page 15. 

http://www.pc.gov.au/__data/assets/pdf_file/0016/46033/ncp.pdf
http://www.ncp.ncc.gov.au/docs/2003%20assessment.pdf
http://www.ncp.ncc.gov.au/docs/2003%20assessment.pdf
http://data.daff.gov.au/data/warehouse/9aap/2014/apgpfd9abp_20140220/AgProdGrthPstRfmFtrOppsv1.0.0.pdf
http://data.daff.gov.au/data/warehouse/9aap/2014/apgpfd9abp_20140220/AgProdGrthPstRfmFtrOppsv1.0.0.pdf
http://www.rmbnsw.org.au/?page=about
http://data.daff.gov.au/data/warehouse/9aap/2014/apgpfd9abp_20140220/AgProdGrthPstRfmFtrOppsv1.0.0.pdf
http://data.daff.gov.au/data/warehouse/9aap/2014/apgpfd9abp_20140220/AgProdGrthPstRfmFtrOppsv1.0.0.pdf
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In Western Australia, licences to grow table potatoes, as well as the price, quantity and varieties 
grown, are all regulated by the Potato Marketing Corporation,127 which is established under the 
Marketing of Potatoes Act 1946 (WA), and is a statutory marketing organisation of the government 
of Western Australia. 

The Potato Marketing Corporation, not consumers and producers, determines the quantities, kinds 
and qualities of potatoes offered to consumers in Western Australia. In fact, it is illegal to sell fresh 
potatoes grown in Western Australia for human consumption without a licence from the Potato 
Marketing Corporation.  

The Economic Regulation Authority of Western AustraliaΩs Final Report, released in July 2014, 
recommended removing the existing restrictions. Overall, it estimates that the restrictions on the 
Western Australian ware potato market have a net cost of $3.8 million per annum. This equates to a 
present value of $33.23 million over a 15-year period.128  

While potato regulation appears to be a hot topic in Western Australia, with submissions calling for 
deregulation of this StateΩs potato industry,129 issues to do with rice marketing in NSW have not been 
raised at all during public consultations.  

The PanelΩs view 

Most price and supply restrictions in agricultural marketing have been removed. However, some 
unfinished business remains. For example, restrictions still apply in relation to rice in NSW and 
potatoes in Western Australia. These restrictions raise barriers to entry and impede consumer 
choice. Governments should resist calls for past reforms to be unwound. 

 AIR SERVICE RESTRICTIONS 8.12

International air services to and from Australia are regulated by air service agreements. These follow 
the processes set out under the 1944 Chicago Convention on International Civil Aviation and they 
restrict airlines to operating within agreements developed by countries on a bilateral basis.130  

Air service agreements amount to an agreement with another country regarding which airlines can 
service a particular route. They have the effect of constraining how responsive producers can be to 
consumer demand.  

Complexity is added given other countriesΩ need to negotiate Ψbeyond rightsΩ. For example, for 
Qantas to fly to London via Dubai, Australia needs the United Arab Emirates to negotiate Ψbeyond 
rightsΩ on behalf of Qantas with the UK. Australia therefore uses air service agreements, as do other 
countries, as a negotiating chip to obtain Ψbeyond rightsΩ for Australian flagged carriers in exchange 
for access to the Australian market. 

                                                           

127 See www.pmc.wa.gov.au. 

128 Western Australian Economic Regulation Authority 2014, Inquiry into Microeconomic Reform in Western Australia: Final 
report, page 317. 

129 For example, the BCA Main Report, page 21 and CCIWA, page 16. 

130 See Department of Infrastructure and Regional Development website: The Bilateral System τ how international air 
services work.  

http://www.pmc.wa.gov.au/
http://www.erawa.com.au/cproot/12778/2/Final%20Report%20-%20Inquiry%20into%20Microeconomic%20Reform%20in%20Western%20Australia.PDF
http://www.erawa.com.au/cproot/12778/2/Final%20Report%20-%20Inquiry%20into%20Microeconomic%20Reform%20in%20Western%20Australia.PDF
http://www.infrastructure.gov.au/aviation/international/bilateral_system.aspx
http://www.infrastructure.gov.au/aviation/international/bilateral_system.aspx
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An Australian carrier granted an allocation of capacity must be designated by Australia before it is 
able to operate an international air service. As a result, air service agreements act to regulate 
capacity and who can service particular international air routes. This has been thought to raise prices 
on some routes. As a consequence, some air service agreements may protect Australian carriers from 
competition or act as barriers to new carriers entering particular markets. 

Other parts of the world have moved to a less regulated approach. For example, within Europe 
international air services effectively operate under an Ψopen skies policyΩ. 

Australia has a policy of seeking Ψopen skiesΩ on a bilateral basis, an example being the agreement 
with New Zealand.131  

Unilaterally allowing open skies to Australia would severely disadvantage Australian airlines, so long 
as the bilateral system remains entrenched in the rest of the world.132 

Sydney Airport Corporation considers that air service agreements may act as a restriction on 
competition from foreign carriers in the air services market with broader economic implications: 

Delays in bilateral capacity negotiations, which are running behind demand in many key 
growth markets, restrict the level of competition in the market from foreign carriers, 
preventing travellers from accessing Australia in the most efficient and cost effective 
manner. These delays also risk economic and tourism growth, which is highly reliant on 
inbound international visitation. (page 5) 

Similarly the Australian Airports Association notes that: 

Bilateral Government-to-Government air traffic agreements inhibit large airports from 
competing with overseas airports. (page 2) 

In respect of domestic restrictions, State governments sometimes provide exclusive rights for 
regional operators to operate on particular routes. Ostensibly, exclusivity is provided in order to 
guarantee service as it gives the operator confidence that it can run the route profitably. Regional 
routes are often very lightly patronised, hence supporting only one operator, i.e. they are natural 
monopolies. While it might be reasonable in these circumstances to restrict competition in order to 
guarantee a stable service, exclusive rights create the potential for monopoly pricing.  

                                                           

131 See Department of Infrastructure and Regional Development website: The Bilateral System τ how international air 
services work. 

132 Productivity Commission 1998, International Air Services Inquiry Report, page 220.  

http://www.infrastructure.gov.au/aviation/international/bilateral_system.aspx
http://www.infrastructure.gov.au/aviation/international/bilateral_system.aspx
http://www.pc.gov.au/__data/assets/pdf_file/0020/21872/airserv.pdf
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The PanelΩs view 

The Panel considers that air service agreements should not be used to protect Australian carriers 
from competition. AustraliaΩs policy on air service agreements should aim to ensure that there is 
sufficient capacity on all routes to allow for demand growth. This will ensure that agreements do 
not act as barriers to entry in the provision of services to and from Australia. 

Where air service agreements act to restrict capacity, the costs will be borne by travellers through 
higher prices and fewer options, and by the economy more broadly, for example, though lower 
tourism growth.  

Governments should only create exclusive rights for regional services where it is clear that the air 
route will only support a single operator. Where exclusive rights are created they should be 
subject to competitive tender. Alternatively, prices oversight may be appropriate. 
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The application of competition policy to infrastructure markets significantly affects the choices and 
prices paid by consumers for almost all of goods and services. The energy, water and transport 
sectors are key inputs to the Australian economy. The National Competition Policy (NCP) reforms 
have placed downward pressure on the cost of infrastructure services and increased choice across 
the economy. 

Twenty years ago, infrastructure markets were characterised by vertically integrated, 
government-owned monopolies that were not responsive to changes in consumer tastes or needs. 
That has largely changed through competition policy and technology, though progress differs among 
the sectors. 

For example, electricity consumers across Australia were limited to one tariff from one company, 
whereas consumers can now access sites like energymadeeasy.gov.au to assist them to choose 
among a range of offers. This degree of consumer choice and empowerment was almost 
non-existent when Hilmer reported. 

The extension of the Trade Practices Act 1974 (now the CCA) to government businesses, along with 
the competitive neutrality policy, the structural reform of government businesses including the 
separation of natural monopoly from contestable elements, privatisation, the move to cost-reflective 
pricing, and third-party access arrangements for infrastructure services have all left their mark on 
AustraliaΩs infrastructure markets.  

While most infrastructure markets have been substantially reformed, the Panel has heard numerous 
examples that suggest progress has been patchy, the degree of reform differs substantially among 
sectors and much more needs to be done to provide greater choice and better service levels for 
consumers and businesses. 

Competitive neutrality in infrastructure markets 

The introduction of competitive neutrality and the application of the CCA to government businesses 
encouraged private businesses to invest and compete alongside government-owned businesses. For 
example, there are now many privately-owned electricity generators competing alongside the 
remaining government-owned generators. Private operators have also entered the market in rail, 
with most rail freight services now privately owned and operated. 

Competitive neutrality was an important factor in allowing new entrants into the 
telecommunications market, when the Australian Government owned the dominant carrier, Telstra. 
While the telecommunications market was once fully privatised, the Commonwealth has recently 
re-entered the market via constructing the National Broadband Network (NBN). The GovernmentΩs 
response to the Review of NBN provides an opportunity for the regulatory framework surrounding 
the NBN to be assessed against the PanelΩs recommended competition principles. 

In contrast, there has been little private investment in urban water supply, except for desalination 
plants.133 These plants are reliant on government contracts and are shielded from demand risk. To 

                                                           

133 Productivity Commission 2011, !ǳǎǘǊŀƭƛŀΩǎ ¦Ǌōŀƴ ²ŀǘŜǊ {ŜŎǘƻǊ, pages 42-45. 

http://pc.gov.au/projects/inquiry/urban-water/report
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the extent that there has been any private provision of roads this has been done through direct 
government contracting. 

Similarly, public transport services are either provided directly by government businesses or through 
contracting out. Restrictions remain on the private provision of public transport services. For 
example, in NSW bus operators providing a public transport service less than 40 kilometres in length 
must have a contract with the NSW Government.134 

Structural separation 

In most sectors, structural reform and separating monopoly from contestable elements has been 
heavily pursued. In the electricity market, generators have been separated from networks and sold. 
Competition in retailing has been introduced, and monopoly networks have been subject to prices 
regulation by independent regulators. Networks have also been privatised in some jurisdictions. 
Reform in gas markets has followed a similar path to electricity, with competition introduced to 
wholesale gas markets.  

Structural separation was extensively pursued in rail. The main interstate freight network was 
brought together under the ownership of the Australian Rail Track Corporation, while above-rail 
freight operations have been privatised. Jurisdictions have access regimes in place for regional freight 
lines. While competition in above-rail services has emerged on some routes, on many others volumes 
have been too low to support competitive entry. Much of the rail freight sector faces strong 
competition from road transport. The major ports have also been reformed with port authorities 
now typically acting as landlords for competing service providers rather than directly providing 
services. 

While competition was introduced in telecommunications, the dominant fixed-line provider, Telstra, 
was privatised without being structurally separated. Instead, reliance was placed on providing 
third-party access to TelstraΩs fixed-line network. On the face of it, this has seen less fixed-line retail 
competition in telecommunications than might have been expected. Dissatisfaction with access 
arrangements also led Optus to build its own hybrid fibre-coaxial network.  

Over time, changes in technology have strengthened competition in telecommunications. Data 
rather than voice is now the dominant form of demand in the market, and wireless technologies 
compete effectively with fixed-line technologies in many applications. 

Privatisation 

Government ownership of infrastructure assets has been greatly reduced through privatisation in 
most infrastructure sectors. In the electricity market, some jurisdictions have already privatised or 
are in the process of privatising generation and network assets. Gas has followed a similar path. In 
telecommunications, assets have been fully privatised, although the National Broadband Network is 
now being built by a Commonwealth-owned company. 

All the major airports have been privatised through long-term leases. The Australian Government has 
also privatised its airline. In rail, above-rail freight operations have been privatised as have many 
regional freight lines. However, the Australian Rail Track Corporation still remains a 
Commonwealth-owned corporation. In contrast, in the water sector there has been little 

                                                           

134 Independent Pricing and Regulatory Tribunal, page 9. 
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consideration given to privatising dams and the water reticulation network. Similarly, privatisation 
has not been pursued in the roads sector to any extent, though there have been some privately built 
toll roads. 

Privatisation has brought considerable public benefit. Governments have been able to redirect 
resources from asset sales into, for example, human services and retail competition has emerged in 
many markets. Privatisation has also delivered more efficient management of assets and investments 
have been more responsive to changes in market demand. For example, airports have been 
increasing capacity as demand dictates. 

The NSW GovernmentΩs Electricity Prices and Services: Fact Sheet 11 shows the movement in average 
annual real electricity network prices being lower in jurisdictions where those assets have been 
privatised (Victoria and South Australia) compared to those where they have not (New South Wales 
and Queensland). 

EnergyAustralia notes that there are distortions or inefficiencies caused by government ownership: 

[A] policy tension is created where Governments continue to own generation and 
network assets creating the potential to influence policy positions to the detriment of 
customers and/or taxpayers through unnecessarily high reliability standards or 
intervention in natural commercial processes. The NEM [National Electricity Market] has 
developed as a robust market with significant private investment and Government policy 
has the ability to significantly shape how investment is made. (page 7) 

The issue of how to privatise effectively is demonstrated by port infrastructure, where ensuring the 
regulatory regime can sufficiently influence port authority activities to constrain monopoly power is 
an issue. While some ports, particularly bulk ports, may have only a few large customers that can 
exert countervailing power, other ports may have significant market power in the absence of 
effective regulation.  

An example of the former is the Hunter Valley coal chain, which brought together 11 coal miners, 
four rail haulage providers and three terminals to optimise the coal export chain in the Hunter 
Valley.135 Most city container ports are likely to fall into the latter category, with neither shipping 
lines, stevedores, nor shippers having the market power and/or the incentive to effectively constrain 
the port authority or each other.  

The ACCC also cites anecdotal evidence suggesting ports are being sold or considered for sale with 
restrictions on competition in place to enhance sale prices. It notes that: 

Privatisation of port assets can raise issues of efficiency where monopoly rights are 
conferred by state governments, with no consideration to the prospect for competition 
and/or the need for economic regulation. This has the potential to result in lost 
efficiencies and/or higher charges which may be hard to remedy after the assets are sold. 
(page 38) 

Sydney Airport serves as another example where the government privatised with a monopoly right in 
place, namely, a first right of refusal to operate a second Sydney airport.136 While the Commonwealth 
may have achieved a higher sale price, this has come at the longer term cost of a less competitive 
market structure. 

                                                           

135 See www.hvccc.com.au/AboutUs/Pages/History.aspx.   

136 ACCC Submission 1, page 36. 

https://www.hvccc.com.au/AboutUs/Pages/History.aspx
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Pricing reform and access 

Pricing reform and the move to cost-reflective pricing has been pursued extensively in most 
infrastructure markets and has been a key driver of efficiency and allowing markets to offer more 
consumer choice; for example, through facilitating retail price competition. 

Benefits from pricing reform in infrastructure sectors arise through driving better use of existing 
infrastructure, which can delay the need for infrastructure investment. Where cost-reflective pricing 
is present, consumer demand will also provide a more accurate guide to infrastructure investment. 
This increases the likelihood that such investment is efficient and responds to actual changes in 
demand and consumer preferences. These factors lower the cost and increase the responsiveness 
across markets to the benefit of consumers. It also means governments can better target assistance 
to vulnerable consumers in those markets, reducing the burden on taxpayers.  

Pricing reform has generally been pursued through deregulating prices where markets are 
sufficiently competitive, while subjecting the monopoly parts of markets to prices oversight, direct 
price regulation and access regimes. For example, in the electricity market wholesale prices are 
deregulated as are retail prices in some jurisdictions, while network prices are subject to pricing 
determinations. 

Similarly in telecommunications markets, prices for mobile and retail services are deregulated, but 
TelstraΩs fixed-line network is subject to pricing and access determinations. Airports and ports are 
subject to prices oversight and a range of other regulatory tools, which can be used to prevent 
monopoly pricing. Access declarations remain available as a regulatory tool for airports and ports, 
but for the most part have not needed to be pursued.  

In contrast, in water and in roads there has been little progress introducing pricing that reflects the 
actual cost of use on the network, such as time and location charging. Investment in those sectors is 
either funded directly from budgets or by users across the network, rather than from users according 
to the costs they impose on the network. Roads in particular have also been subject to investment 
bottlenecks. 
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Box 9.1: Electricity as a case study 

Reform of the electricity sector is often considered a success, and the lessons are likely to prove 
instructive for other sectors. The Australian Energy Market Commission (AEMC) notes that: 

Energy markets in the Eastern States are generally characterised by competitive 
wholesale and retail markets. This is due in large part to a history of successful 
structural and institutional reform that created the framework for competition to 
develop. (page 1) 

Electricity is provided to most of Australia through the National Electricity Market (NEM), which 
includes all jurisdictions apart from the Northern Territory and Western Australia. The sector is 
broken into the competitive wholesale and retail markets, on the one hand, and the distribution 
and transmission networks, on the other. 

The AEMC points out in its National Electricity Market: A Case Study in Successful Microeconomic 
Reform that there were a number of factors to that success: 

Å the material problems were defined and clear reform objectives were set;  

Å reform took high-level political drive; provision of time, energy and, according to many 
reform participants, financial incentives;  

Å strategies were developed to enhance confidence in the reforms;  

Å strong and appropriate support structures were established with key stakeholder 
participation; 

Å the pace of the reform allowed for effective consultation across all stakeholders; and 

Å getting the industry structures right was key for effective competition. 

The way forward 

The importance of further reform in infrastructure is clear τ the Panel considers that infrastructure 
reforms are incomplete, even in the sectors where most progress has been made. The Panel 
recognises that there have been hard-fought gains in the infrastructure sectors, but reform needs to 
be finalised where it is flagging or stalled.  

Furthermore, in some sectors very little progress has been made. Consumers are seeing significantly 
cheaper air travel as a result of reforms to the aviation sector. In contrast, there has been little 
progress in attempting to introduce cost-reflective pricing in roads and linking revenue to road 
provision. As a consequence there is the criticism that new roads are being built in the wrong places 
for the wrong reasons, while too little attention is paid to getting more efficient use of existing road 
infrastructure.137 

The Panel outlines in the remainder of this part where it has identified further reforms that should be 
undertaken in the infrastructure sectors. 

                                                           

137 See for example, City of Whittlesea, pages 1-2. 
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The PanelΩs view 

Reform of infrastructure sectors in Australia has generally served consumers well through a 
greater diversity of choice and price in utilities and transport compared to two decades ago. 

However, there are further benefits which could be harnessed through finalising the application of 
those reforms and through the extension of further reforms.  

Well-considered privatisation of remaining infrastructure assets is likely to drive further consumer 
benefits through lower prices flowing from greater discipline on privatised entities. Governments 
need to approach privatisation carefully, to ensure that impacts on competition and consumers 
are fully considered and addressed. 

 ELECTRICITY, GAS AND WATER 9.1

Electricity 

Electricity is an area that has seen significant reform as part of the NCP agenda. Increases in 
electricity prices are a key source of concern among consumers and businesses (see Box 9.2). 
National Seniors Australia notes that:  

Firstly, priorities should include the more important unfinished NCP reforms, in particular 
those that:  

-  address unprecedented recent growth in household energy and water bills. (page 4) 

The Australian Industry Group (Ai Group) submits that: 

The Federal and State Governments have already formally recognised the importance of 
this reform to consumers in the COAG Energy Market Reforms Plan (2012). Ai Group 
would urge the Federal Government to prioritise the implementation of this, and the 
other reforms contained in the Plan, as important contributions to enhancing competition 
in the energy sector. (page 41) 

The Council of Australian Governments (COAG) Energy Market Reforms from 2012138 referred to by 
the Ai Group, which encompasses previously agreed reforms, include: 

Å deregulation of retail prices, to ensure efficient and competitive retail energy markets for the 
benefit of consumers and the energy sector alike; 

Å ensuring consistent national frameworks, including the application of the National Energy 
Retail Law which is designed to harmonise regulation of the sale and supply of energy to 
consumers; and 

Å reliability standards, delivering the right balance for consumers between security of supply and 
costs of delivery through the development of a national regime. 

 

  

                                                           

138 For more detail on previously agreed energy reforms, see the COAG Energy Market Reform τ Implementation Plan at 
www.coag.gov.au/node/481.  

http://www.coag.gov.au/node/481
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While reliability standards are not currently set through a national framework, the Panel notes work 
is underway to move towards one.139 Other regulatory provisions may usefully be transferred to the 
national framework as well. Origin notes that: 

[T]here are other examples of cross sector regulation that have a significant bearing on 
energy market participants, such as the various state regimes for licensing. Multiple 
frameworks increase the regulatory burden for all market participants and ultimately raise 
costs for consumers. Therefore, achieving framework consistency should be a policy 
priority. (page 2) 

The Panel sees significant benefit in a national framework for reliability standards and notes that 
there has been a link between jurisdictional reliability standards and recent price increases.  

                                                           

139 COAG Energy Council Communique, 1 May 2014. 
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Box 9.2: Electricity prices τ a failure of competition policy? 

A common concern raised through consultation was the impact of electricity price rises on 
business and consumers. Often stakeholders felt the price rises were as a result of privatisation; 
many others felt it was because of the application of competition policy. 

The AEMC undertakes annual pricing trend reports, most recently reporting in 2013 on expected 
price trends over the three years to 2015ς16. Nationally the AEMC projected falling pressure on 
prices coming from stabilising regulated network costs; and upward and downward pressure from 
the costs of different government environmental policies, including the cost of the carbon price 
and closed-premium solar feed-in tariff schemes. 

The report notes that, in 2012ς13: 

Å regulated network costs, those associated with building and operating transmission and 
distribution networks, including a return on capital were the main component of the average 
electricity bill. These costs made up about 50 per cent of the national average electricity 
price; 

Å the carbon pricing mechanism, renewable energy target and state and territory feed-in tariff 
and energy efficiency schemes affect electricity prices and made up around 17 per cent of the 
national average residential electricity price; and 

Å competitive market costs include wholesale energy purchase costs and the costs of the retail 
sale of electricity. They accounted for around 33 per cent of the national average residential 
electricity price. 

The previous report on 2011ς12 electricity prices demonstrated that the main driver of upward 
pressure on retail prices at that point was network prices. The anticipated stabilisation has been 
borne out in the new report. The increases in network prices largely reflect the costs of replacing 
and upgrading the network infrastructure. 

A number of processes underway are designed to improve the efficiency of regulated network 
costs. For example, new rules made by the AEMC in November 2012 have given the Australian 
Energy Regulator greater discretion and more tools to determine efficient costs and revenues 
when undertaking network regulatory determinations. The AEMC has also commenced a rule 
change process on the way distribution network businesses set their network tariffs. The AEMC 
will consider how distribution businesses can be encouraged to set network tariffs in a more 
cost-reflective manner in undertaking this rule change. 

Rather than finding that competition has contributed to price increases, the report notes that 
competition in retail markets has allowed consumers to access better deals on price. Policies in 
most National Electricity Market jurisdictions allow for market-based prices and consumers in 
those States have, for example, been able to save 5-16 per cent in 2012ς13 by shopping around for 
the best deal and switching from regulated offers.140 The finalisation of competition reforms, such 
as the full implementation of the National Energy Retail Law, would be expected to further 
mitigate future price increases. 

 

  

                                                           

140 Australian Energy Market Commission 2013, Final Report: 2013 Residential Electricity Price Trends, Page iv. 

http://www.aemc.gov.au/getattachment/fe3d2519-026d-4f01-bdd4-d65ddfae51c3/2013-Residential-Electricity-Price-Trends-Final-Re.aspx
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Stakeholders for the most part call for full implementation of the National Energy Retail Law. The 
Energy Retailers Association of Australia states that: 

By standardising consumer protection regulation, the [National Energy Customer 
Framework] has the capacity to reduce costs for retailers and ensure all customers 
regardless of location receive the same protections. The failure of all jurisdictions to 
accept the [National Energy Customer Framework] in full and existence of multiple 
consumer protection regimes creates barriers to entry, such as increased regulatory, 
administrative and compliance costs, for retailers wishing to expand their operations 
across borders. Actions by jurisdictions that inhibit the capacity of retailers to compete 
across borders is [sic] inconsistent with the intention of the NEM. (page 13) 

The Panel also notes concerns raised in submissions, such as EnergyAustraliaΩs, that the benefits from 
a harmonised National Energy Retail Law (sometimes referred to as the National Energy Customer 
Framework, or NECF) τ reduced costs to business and consumers and improved choice through 
lowering barriers to energy retailers operating across state and territory borders τ are diminished by 
inconsistent application of the regime. 

The Queensland Competition Authority notes that: 

So far, the NECF has commenced in all states, except Queensland and Victoria. No state 
has adopted the NECF without variations. While some variations may have been 
considered necessary to reflect the particular circumstances in that state, the higher costs 
of retailers complying with additional obligations and the potentially negative impacts on 
competition should be carefully considered against the benefits. Nevertheless, in this case 
partial harmonisation may be better than the status quo. (page 8) 

The AEMC, in its 2014 Retail Competition Review, found that the state of competition for small 
customers varies across the NEM and recommended that jurisdictions: 

Å consider options for raising awareness of the tools available for comparing energy offers 
to improve customer confidence in the market; 

Å ensure concession schemes are delivering on their intended purpose in an efficient and 
targeted way; 

Å continue to harmonise regulatory arrangements across jurisdictions to minimise costs, 
including implementing the National Energy Customer Framework; and 

Å remove energy retail price regulation where competition is effective. (page iv) 

The Panel believes there is scope to go further than the previously agreed reforms to further develop 
competition in the sector. For example, the Energy Networks Association writes that:  

[Energy Networks Association] strongly supports the transfer of economic regulatory 
functions under the National Electricity Law and National Gas Law and Rules from the WA 
Economic Regulation Authority and NT Utilities Commission to the Australian Energy 
Regulator, and the consistent application of the third-party access pricing rules (in 
particular, Chapters 6 and 6A of the National Electricity Rules, and the National Gas Rules) 
to energy networks in WA and NT. (page 7) 

While there may be strong arguments τ mostly on the basis of geography and high transmission 
losses τ for the Western Australian and Northern Territory markets not to be physically joined to 
the National Electricity Market, the benefits of those jurisdictions adopting the national legislative 
and institutional frameworks can be realised without physical connection. The Panel notes there are 
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already moves underway for this to occur, with the Northern Territory Government moving to 
transfer responsibility for its electricity regulation to the Australian Energy Regulator (AER). 

Gas 

Reform in the gas sector has largely mirrored that of the electricity sector. The 2014 Eastern 
Australian Domestic Gas Study141 examined the market in detail and found that effective competition 
in wholesale gas markets is linked to access to efficiently priced gas transportation, processing and 
storage services, which in turn relies on a combination of efficient price signals and regulatory 
arrangements.  

While the report notes that this has worked well to date, with a consistent build and redevelopment 
of infrastructure to meet growing demand in recent years, it does flag significant changes in the 
market and that changes in the regulatory and commercial arrangements could be made to address 
gas supply. 

The report summarised options for government consideration including addressing regulatory 
impediments to supply, improving title administration and management, jointly facilitating priority 
gas projects and improving access to and cooperation on pre-competitive geoscience.  

The report also indicated that a review into competition in the gas market is an option to consider, 
and this was echoed by EnergyAustralia in its recommendation that:  

The Commonwealth Government request that the Productivity Commission conduct a 
high level coordinated review of market design, gas market competition, the direction and 
structure of the existing trading and related financial markets, and the suitability of 
carriage models for pipeline regulation. (page 6) 

The Panel notes that the Australian Government will respond to the report through the Energy Green 
Paper. The Panel considers the Green Paper should, among other things, examine barriers to entry in 
the gas market, whether access regimes are working effectively to encourage upstream and 
downstream competition as well as regulatory and policy impediments to the efficient operation of 
AustraliaΩs gas market. The Panel would welcome the Green Paper committing to a more detailed 
review of competition in the gas sector in response to the Eastern Australian Domestic Gas Study and 
calls in other reports such as the Victorian GovernmentΩs Gas Market Taskforce Final Report and 
Recommendations.142 

 

                                                           

141 Department of Industry and the Bureau of Resource and Energy Economics 2014, Eastern Australian Domestic Gas 
Market Study, page 47. 

142 Victorian Government 2013, Gas Market Taskforce Final Report and Recommendations, Recommendation 15. 

http://www.industry.gov.au/Energy/EnergyMarkets/Documents/EasternAustralianDomesticGasMarketStudy.pdf
http://www.industry.gov.au/Energy/EnergyMarkets/Documents/EasternAustralianDomesticGasMarketStudy.pdf
http://www.energyandresources.vic.gov.au/__data/assets/pdf_file/0008/205469/Victorian-Gas-Market-Taskforce-Final-Report-October-2013.pdf
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The PanelΩs view 

Reform of the energy sector remains important since energy is a key input to other sectors of the 
economy. Increasing competition in energy will help place downward pressure on energy prices to 
the benefit of consumers. 

Reform of the electricity and gas sectors is well progressed compared to other sectors, but it is 
unfinished. Reforms committed to by the Council of Australian Governments in December 2012 
are still not complete. 

Examples of previously agreed reforms which should be finalised are the implementation of the 
National Energy Retail Law (designed to harmonise regulations for the sale and supply of energy) 
and retail price deregulation. The Panel notes with concern changes to the template legislation 
some jurisdictions have made in applying the National Energy Retail Law, and observes that this 
will detract from the originally intended benefits.  

Further benefits may be realised in the electricity and gas sectors from the transfer of more 
functions to the national regime, such as reliability standards and licensing arrangements. 

Competition benefits may also be realised from greater integration of the Western Australian and 
Northern Territory energy markets with the National Electricity Market. 

The Panel notes the findings of the Eastern Australian Domestic Gas Market Study that 
competition is largely working, but that there may need to be further monitoring of the market as 
it is currently in a transitional phase. The Panel supports a further, more detailed review of 
competition in the gas sector as proposed in the Study. 

Water 

Reform has occurred in the water sector but it is not as progressed as electricity and, perhaps as a 
result of the absence of a national framework, has been more piecemeal. Each jurisdiction has made 
progress but none could be said to have fully realised the potential consumer choice and pricing 
benefits from reforms in the sector.  

For example, under the 2004 National Water Initiative, governments committed to best practice 
water pricing. In 2011 the PC identified economic efficiency as the overarching objective for urban 
water pricing.143 The PC considered that equity issues are best dealt with outside the urban water 
sector through, for example, taxation and social security systems. Despite these (and other) reports, 
the National Water Commission144 found that a failure to implement pricing reforms meant that 
jurisdictions were not realising the full intended benefits. 

There is a diversity of approaches to institutional arrangements across jurisdictions. In addition to 
pricing, the National Water Initiative encompassed the reform objectives of independent economic 
regulation and the institutional separation of service providers from the regulatory and policy 
functions of governments. Both of these reforms are important to delivering efficient pricing where 
there is a natural monopoly or where markets are not well developed. The National Water 
Commission notes that it continues to support independent economic regulation and institutional 
separation as important complements to pricing reforms.145  

                                                           

143 Productivity Commission 2011, AustraliaΩs Urban Water Sector, page 69. 

144 National Water Commission 2011, Review of Pricing Reform in the Australian Water Sector, page xii. 

145 Ibid, page xiv. 

http://pc.gov.au/projects/inquiry/urban-water/report
http://archive.nwc.gov.au/library/topic/pricing/review-of-pricing-reform-in-the-australian-water-sector
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Much like gas and electricity, there is significant agreement as to the most appropriate means to 
promote competition in the water sector τ promote cost-reflectivity in pricing, create clear 
objectives in regulation and improve governance arrangements to promote greater transparency and 
independence in decision-making. However, the reforms in this area are proving slower to 
implement.  

The Independent Pricing and Regulatory Tribunal (IPART) notes that: 

[T]here is significant scope to reform the water sector. (page 14) 

Postage stamp pricing reflects the average cost of servicing a given area (eg, Sydney 
WaterΩs area of operations). The National Water Initiative (NWI) pricing principles allow 
postage stamp pricing, but state a preference for differentiated prices in specific areas. 
However, postage stamp pricing remains NSW government policy. (page 17)  

IPART further notes that: 

[I]t [is] important to develop nationally consistent principles in relation to competition 
and private sector participation in the water market, similar to the reform of water 
entitlements from the 2004 National Water Initiative. (page 20) 

This view is supported by Infrastructure Australia in its National Infrastructure Plan.146 The Plan states 
that AustraliaΩs water industry has a complex regulatory structure, with each State and Territory 
having its own economic regulator. In comparison, the UK has one water regulator to serve 60 million 
people. 

Infrastructure Australia calls for the creation of a national economic regulator for water on the basis 
that it will provide stronger incentives to competitive private sector investment through greater 
stability, efficiency and an improved corporatisation model. The agency further notes that Ψshort 
term political and public pressures can strongly influence the direction of the water industry, and pull 
states in different directionsΩ, which may be addressed to a certain degree by a national regulator. 

The PanelΩs view 

Progress in the water sector has been slower than reforms in electricity and gas. 

While there are clear differences between the sectors, the approach taken in the energy sector 
may prove instructive in terms of furthering reform, particularly in relation to the creation of 
national institutions and national agreements in areas of State sovereignty. 

In the first instance, there is merit in governments re-committing to a national water agreement, 
with specific regard to promoting consistent economic regulation in the water sector and the 
potential for a national regulator. Governments should also recommit to introducing efficient and 
cost-reflective pricing in water as far as it is practical to do so. 

 

  

                                                           

146 Infrastructure Australia 2013, National Infrastructure Plan, page 60. 

http://www.infrastructureaustralia.gov.au/coag/files/2013/2013_IA_COAG_Report_National_Infrastructure_Plan_LR.pdf
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Consumer access to data to improve competition  

Markets work best when consumers are engaged and informed, empowering them to make good 
decisions. This can be assisted by steps to provide clear, easily understood information to consumers 
about the products and services on offer, including through comparison services such as the AERΩs 
energymadeeasy.gov.au, which allows customers to compare electricity and gas offers in a common 
format.  

However, as CHOICE submits, another means of empowering consumers by reducing information 
asymmetry and complexity is by providing consumers with better access to data about their own 
usage of products and services (page 24). While such data may benefit consumers in many different 
markets, some of the most obvious applications are in the utilities sector.  

Midata is an initiative in the UK supported by the Government and drawing on insights from 
behavioural economics. It aims to provide consumers with access to data which businesses collect 
about their transactions and consumption in an electronic, machine-readable form: 

[C]onsumers will be able to make better informed decisions, often with the help of a third 
party. Being able to base decisions on their previous behaviour will mean individuals can 
choose products and services which better reflect their needs and offer them the best 
value. This in turn will reward firms offering the best value products in particular markets, 
allowing them to win more customers and profits and resources. This will drive 
competition in the economy. 

As a platform for innovation: midata will lead to the creation of new businesses which will 
help people to interact with their consumption data in many innovative ways.147 

The UK Government has introduced legislation that will mandate data access in the ΨcoreΩ sectors of 
energy supply, credit cards, transaction accounts and mobile phones, and set out principles for future 
interventions in Ψnon-coreΩ sectors if required.  

The US has an electricity-specific program called Green Button, giving customers access to their 
electricity data in a portable and shareable format.148 

The National Energy Retail Law seeks to address some of the information asymmetry concerns τ the 
legislation requires the AER to maintain the Ψenergy made easyΩ price comparator service, as well as 
legislating certain requirements for the provision of information in standard form by retailers to 
energy consumers. While these initiatives have gone some way to assisting consumers to better 
participate in energy markets, access to their usage data may further assist them to engage. 

The PanelΩs view 

Markets work best when consumers are engaged, empowering them to make informed decisions. 

There is capacity to enhance Australian consumersΩ access to data on their own usage of utility 
services in a usable format to assist consumers to make better informed decisions. 

  

                                                           

147 UK Department for Business Innovation & Skills, Government Response to 2012 consultation, page 9. 

148 See http://greenbuttondata.org/.  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/43392/12-1283-midata-government-response-to-2012-consultation.pdf
http://greenbuttondata.org/
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 TRANSPORT 9.2

Aviation 

All major Australian airports have been privatised through either outright sale or through 50-year 
leases.149 Airports tend to have strong natural monopoly characteristics; consequently the 
effectiveness of the regulatory framework applying post-privatisation is important to ensure 
appropriate prices and quality of service.  

The PC reported on the regulation of airport services in 2012. The PC concluded that airportsΩ 
aeronautical charges, revenues, costs, profits and investment look reasonable compared with mostly 
non-commercial airports overseas and existing safeguards have been little used τ including Part IIIA 
access declarations. There has also been significant investment at airports, which have not suffered 
bottlenecks compared to other sectors.150 

The PC noted that capital city airports possessed significant market power and found that price 
monitoring data since 2002-03 showed substantial price increases at most of the monitored airports. 
However, taken in context, price increases did not indicate systemic misuse of market power.151 

The increase in prices has, however, raised concerns with users. The Board of Airline Representatives 
Australia notes that: 

While the industry has achieved large improvements in productivity, international 
aviation in Australia is facing significant cost pressures from the prices associated with its 
Ψaviation infrastructureΩ (jet fuel supply, airports, air traffic management and fire services), 
which will have consequences for air travel affordability and the economic growth the 
industry generates. (page 3) 

While there is substantial regulation in place constraining the market power of airports, an 
opportunity for promoting competition was lost when Sydney Airport was privatised. When it was 
sold in 2002, the Australian Government provided the acquirer with the right of first refusal to 
operate a second Sydney airport. The ACCC notes that the right of first refusal confers a monopoly to 
Sydney Airport over the supply of aeronautical services for international and most domestic flights in 
the Sydney basin. While inclusion of this right increased the sale price, it is likely to have had an 
anti-competitive impact on the aviation sector. (ACCC submission 1, page 36)  

The Australian Airports Association (page 5) considers that land use planning and other restrictions 
limit the ability of smaller airports to compete with larger ones. 

Other issues raised in submissions include the lack of competition between jet fuel suppliers at 
airports and the cost of services provided by Airservices Australia.  

The Board of Airline Representatives Australia notes that international airlines operating to Australia 
pay some of the highest Ψjet fuel differentialsΩ globally (page 7).  

In relation to services provided by Airservices Australia, the Board of Airline Representatives Australia 
notes that the existing structure of AirservicesΩ prices encourages the development of an inefficient 

                                                           

149 With a 49-year extension available. 

150 Productivity Commission 2011, Economic Regulation of Airport Services, Finding 4.1, page XLVI. 

151 Ibid, Finding 7.2, page XLVIII.  

http://www.pc.gov.au/projects/inquiry/airport-regulation/report
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aviation industry and distorts competition both between regional airports and with other modes of 
transport (page 4). 

The PanelΩs view 

The price monitoring and Ψlight-handedΩ regulatory approach in aviation appears to be working 
well overall. However, if prices continue to increase as fast as they have been that would raise 
concerns and may warrant a move away from light-handed regulation for individual airports. 

While the regulatory framework for airports appears to be working well, airport privatisation could 
have been handled better. A significant opportunity for greater competition was lost as a result of 
Sydney Airport being privatised, with the new owner being given first right of refusal to operate 
the second Sydney Airport. 

While privatising in a way that restricts competition may result in a higher sale price, it comes at 
the long-term cost of a less competitive market structure. 

The competition in jet fuel supply and the pricing structure for services provided by Airservices 
Australia should be a focus of further reform efforts in the sector. 

Port reform 

Port reform has resulted in the corporatisation of ports in all States and the Northern Territory. Most 
major ports have moved to a landlord model, where the authority is involved in providing core 
activities only and more contestable elements such as stevedoring, dredging and towage are 
provided by private contractors.152 Some ports have been privatised while others remain in 
government hands. 

Declaration of harbour towage services was repealed in 2002, as the industry was deemed 
sufficiently competitive. 

Stevedoring activities remain declared services and subject to price monitoring by the ACCC. The 
most recent report by the ACCC, Container stevedoring monitoring report no. 15, highlights that 
competition in the sector is increasing and that past reform focused on improving productivity has 
been successful, such that users have benefitted through lower real prices and better service levels 
(page viii). 

However, the ACCC notes that returns in the industry remain persistently high, suggesting more 
investment in capacity and greater competition may be needed (page ix). This raises the question of 
whether port authorities are sufficiently considering the need to foster greater competition through 
making land available for new entrants. New terminals are opening in Brisbane and Sydney and one 
is in prospect for Melbourne. However, as Hutchison Ports Australia notes, for its entry to occur: 

[g]overnments had to decide to develop and offer extra land for a new operator and 
Hutchison needed to submit a winning bid and invest hundreds of millions of dollars 
establishing new terminals. (page 2) 

As with airports, a key issue when privatising ports is ensuring the regulatory regime can sufficiently 
influence port authority activities to constrain their monopoly power. While some ports, particularly 
bulk ports, may have only a few large customers that can exert countervailing power, other ports 
may have significant market power in the absence of effective regulation.  

                                                           

152 Productivity Commission 2005, Review of National Competition Policy Reforms, page 15. 

http://www.pc.gov.au/__data/assets/pdf_file/0016/46033/ncp.pdf
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An example of the former is the Hunter Valley coal chain, which brought together 11 coal miners, 
four rail haulage providers and three terminals to optimise the coal export chain in the Hunter 
Valley.153 Most city container ports are likely to fall into the latter category, with neither shipping 
lines, stevedores nor shippers having the market power and/or the incentive to effectively constrain 
the port authority or each other. 

The ACCC also cites anecdotal evidence suggesting ports were being sold or considered for sale with 
restrictions on competition in place to enhance sale prices (page 37). The ACCC notes that: 

Privatisation of port assets can raise issues of efficiency where monopoly rights are 
conferred by state governments, with no consideration to the prospect for competition 
and/or the need for economic regulation. This has the potential to result in lost 
efficiencies and/or higher charges which may be hard to remedy after the assets are sold. 
(ACCC Submission 1, page 38) 

The recent policy focus has largely been around infrastructure provision both at the ports and in the 
port surrounds rather than the regulatory framework. For a port to operate effectively, road and rail 
links also need to be optimised. Better use of ports is linked to improvements in land use planning as 
well as pricing for other transport modes.154 

The PanelΩs view 

Significant reform of ports has been achieved, which has benefited users. Nonetheless, various 
participants in many of the port services chains have significant market power. Regulators and 
regulatory frameworks need to recognise this, including through the application of pricing 
oversight and, if necessary, price regulation.  

Leasing costs at ports subject to price regulation should aim to reflect the opportunity cost of the 
land and not the ability to extract monopoly rents. The latter represents an inefficient tax on 
consumers and business. 

Cabotage (coastal shipping and aviation) 

Australia has a policy of reserving coastal shipping for locally flagged vessels, though foreign-flagged 
ships may carry cargo and passengers between Australian ports after being licensed to do so. 

Significant changes were made to the process of licensing foreign vessels under the Coastal Trading 
(Revitalising Australian Shipping) Act 2012. 

The licensing process is intended to allow Australian ships the opportunity to argue that they are in a 
position to undertake voyages proposed to be undertaken by foreign vessels. This represents a form 
of protection of Australian-registered ships. 

The Government announced separate departmental-led consultations on coastal shipping regulation 
on 8 April 2014.155 In view of the separate Government process to consider possible reforms to 
coastal shipping, the Panel has not examined this issue in detail. 

                                                           

153 See www.hvccc.com.au/AboutUs/Pages/History.aspx.  

154 For further discussion see ACCC 2013, Container stevedoring monitoring report no. 15, page 18 and 
www.infrastructureaustralia.gov.au/publications/files/COAG_National_Ports_Strategy.pdf.  

155 See Australian Government 2014, Options Paper: Approaches to regulating coastal shipping in Australia. 

https://www.hvccc.com.au/AboutUs/Pages/History.aspx
https://www.accc.gov.au/publications/container-stevedoring-monitoring-report/container-stevedoring-monitoring-report-no15
http://www.infrastructureaustralia.gov.au/publications/files/COAG_National_Ports_Strategy.pdf
https://www.infrastructure.gov.au/maritime/business/coastal_trading/review/files/Options_Paper_Approaches_to_regulating_coastal_shipping_in_Australia.pdf
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However, the Panel has received many submissions arguing that changes made under Coastal 
Trading (Revitalising Australian Shipping) Act 2012 have raised the cost and administrative 
complexity of coastal shipping regulation without improving its service or provision. 

This is highlighted by the Tasmanian Farmers and Graziers Association that notes: 

[o]ne of the key regulatory impediments in Tasmania is the lack of competition and 
demarcations surrounding coastal shipping. 

These onerous regulations result in the 420 km distance across Bass Strait being the most 
expensive sea transport route in the world. (page 8) 

Similar to coastal shipping, Australia also prevents international airlines from picking up domestic 
passengers on a domestic leg of an international flight. While not raised in submissions, the Panel did 
receive representations in its visit to Darwin that aviation cabotage prevented domestic passengers 
from being able to be embarked on international flights transiting through Darwin. For example, a 
flight originating in Malaysia and travelling to Darwin and then on to Sydney cannot embark 
passengers for the Darwin to Sydney leg. 

The Panel considers there is likely to be considerable benefits flowing from the removal of air 
cabotage restrictions on remote and poorly served domestic routes and the current blanket air 
cabotage restrictions are inefficient. 

The PanelΩs view 

The Panel considers that reform of coastal shipping regulation should be a priority. 

Consistent with the approach the Panel recommends for other regulatory reviews, the Panel 
considers that restrictions on cabotage for shipping and aviation should be removed unless they 
can be shown to produce outcomes that are in the public interest and those outcomes can only be 
achieved by restricting competition. 

This approach should guide the current Government consultation process in relation to coastal 
shipping.  

Rail freight 

In the rail sector, the NCP reforms focused on the structural separation of the interstate track 
network from above-rail operations, with the formation of the Australian Rail Track Corporation, 
along with the development of access regimes and regulatory bodies. Networks have been declared 
under the National Access Regime or equivalent State-based regimes. Open access was also applied 
sporadically to related rail assets such as bulk handling assets, intermodal terminals, coal ports and 
grain export facilities. 

At a national level, the objectives set by the original NCP have been largely met. The application of 
price controls and the oversight of regulators appear to have addressed concerns about possible 
monopoly pricing. Regulatory regimes have generally promoted competition and entry has occurred 
in some access-dependent markets. 

With the removal of regulation reserving certain freight tasks for rail under NCP, rail freight on the 
majority of routes now has to compete with road transport. Aurizon notes: 

The fundamental economic problem for the interstate rail network is a lack of scale, which 
manifests as an inability to compete effectively with road transport. (page 39)  
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While rail track may be considered a natural monopoly, intermodal competition can act as an 
effective constraint. This has reduced the need for heavy-handed regulation in the rail sector. 

Issues raised in submissions include the complexity of access issues, with some above-track 
operators having to contend with multiple access regimes to provide a single rail service, and that 
structural separation has been imposed in areas where above-rail competition has not and is unlikely 
to emerge. 

The PanelΩs view 

Rail reform has been relatively successful and proceeded at a reasonable pace. Many rail freight 
tasks face significant competition from road freight, which has made efficiency-enhancing reforms 
relatively palatable. Regulators and policymakers should be pragmatic about structural separation 
of railways, recognising that on some low-volume rail routes vertical integration may be 
preferable. 

Road transport 

Australia is highly reliant on its road network for the efficient movement of goods and people both in 
cities and the regions. More than 70 per cent of domestic freight is transported by road.156 

AustraliaΩs road transport industry has historically operated in a diffuse regulatory and funding 
framework, which has imposed significant costs on some road users. Government involvement in the 
road transport sector covers licensing, access rules, safety regulation and road provision.  

The pace of road reform in Australia has been slow compared to other transport and utilities 
reforms. This is partly due to roads and road transport being traditionally administered through 
government departments, while airlines, airports, and rail have been operated by public companies. 
Roads have also been seen as public goods, administered by a large number of authorities at the 
local, state and territory and Commonwealth level, and it has not been widely accepted that a public 
utility style organisation could charge for them. 

As a consequence, Commonwealth, state and territory governments have shown reluctance to 
explore more cost-reflective pricing arrangements for roads while continuing to raise general 
revenue from motorists through fuel excise, registration fees and other taxes such as stamp duties. 

By contrast other natural monopoly sectors like electricity and water are independently regulated to 

identify efficient costs and prices, with use-based charges used to fund the provision of the network. 

While there has been a move towards tolling for new roads over the past two decades, there has not 
been any attempt to account for the capital costs of the road network as a whole. This has led to the 
situation where some routes are subject a form of road pricing while others are not, creating 
distortions and inequities among road users. 

Heavy vehicles, being a significant contributor to road damage over time, have been the main focus 
of road-charging reforms. The current heavy vehicle charging regimes use a combination of 
registration fees and fuel-based charges to recover cost on average and do not reflect the actual cost 
to the road network of an individual vehicle. Moreover, taxes and charges on road users in general 
are not directly linked to the provision of roads. 

                                                           

156 Australian Trucking Association, A Future Strategy for Road Supply and Charging in Australia, page 3. 

http://www.truck.net.au/industry-resources/future-strategy-road-supply-and-charging-australia
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The lack of effective institutional arrangements to support efficient planning and investment in the 
road sector is raised in several submissions. 

The Business Council of Australia (BCA) recommends that: 

Governments should promote efficient investment and use of road transport 
infrastructure through adoption of broad-based user charging, as part of comprehensive 
tax reform and reform of Commonwealth and state funding arrangements. (BCA Summary 
Report, page 15) 

Lack of proper road pricing distorts choices among transport modes: for example, between roads and 
rail in relation to freight and roads and public transport for passenger transport. Aurizon notes that 
the lack of commercial viability of much of the rail freight industry is: 

[e]xacerbated by the lack of competitively neutral pricing for heavy vehicle freight 
transport on national highways and arterial roads, despite Federal, and State Government 
policy advocating the shift of long-haul freight from road to rail for economic and social 
policy reasons. (page 4) 

Lack of proper road pricing also contributes to urban congestion, which is a growing problem in 
AustraliaΩs capital cities.157 With road users facing little incentive to shift demand from peak to 
off-peak periods, greater road capacity is needed. As IPART notes: 

During peak periods of demand, roads are allocated through queuing which imposes a far 
greater cost to road users and the economy than would an effective pricing mechanism. 
(page 22)  

Technologies are available that allow greater use of cost-reflective pricing, which in turn could be 
linked to the provision of road infrastructure. This could make roads more like other sectors, where 
road authorities charge directly for their use and use the revenues raised for road construction and 
maintenance. The PC notes in its recent report on infrastructure that: 

The adoption of a well-designed road fund model or a corporatised public road agency 
model is paramount to delivering net benefits from the funding and provision of roads. In 
the future, road funds may be able to consider direct road user charges, which would 
facilitate more effective asset utilisation and more rigorous assessment of new 
investments.158 

Importantly, greater use of cost-reflective pricing linked to road provision holds the prospect of both 
more efficient use of road infrastructure as well as more efficient investment based on clearly 
identified demands. Considerable work has been undertaken by the Heavy Vehicle and Investment 
Reform project to progress both user charging and institutional reform. The challenge is now to 
agree on a model of implementation. 

Given the size and importance of the road transport industry for the economy and the importance of 
efficient road use and provision for urban and regional amenity and consumer wellbeing, much 
greater progress in this area needs to be made. 

                                                           

157 The Bureau of Infrastructure, Transport and Regional Economics estimates the costs of road congestion in Australian 
capital cities to have been $9.4 billion in 2005 and projected to more than double by 2020; 
http://www.bitre.gov.au/publications/2007/files/wp_071.pdf 

158 Productivity Commission 2014, Public Infrastructure, page 21. 

http://www.bitre.gov.au/publications/2007/files/wp_071.pdf
http://www.pc.gov.au/projects/inquiry/infrastructure
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Direct road pricing need not lead to a higher overall financial burden on motorists since existing 
indirect taxes could be reduced as direct charging is introduced. Direct budget funding for road 
authorities could also be reduced as direct charging increases and is channelled into road funds. Road 
authorities could be subject to prices oversight and independent pricing determinations similar to 
monopoly networks in other sectors.  

Modelling undertaken by Infrastructure Partnerships Australia suggests that rural and regional 
drivers will benefit most from a move to replace indirect charges with cost-reflective direct road user 
charges.159 

This policy shift will require cooperation from all levels of government. As road pricing is introduced, 
the Australian Government should reduce excise and grants to the States and Territories. This would 
allow the reform to be fiscally neutral. 

The PanelΩs view 

Reform of road pricing and provision should be a priority. Road reform is the least advanced of all 
transport modes and holds the greatest prospect for efficiency improvements, which are 
important for Australian productivity and amenity. 

Technologies are available that allow for more widespread application of cost-reflective pricing in 
roads, taking into account location, time and congestion. Revenue raised through road pricing 
should be channelled into road funds to promote more efficient road use and investment. 

Cooperation from all levels of government will be needed to ensure that road pricing does not 
result in an additional impost on road users. 

Public transport 

Public transport reforms have not been pursued as part of competition policy. Public transport 
governance systems vary from State to State and city to city. For the most part, however, public 
transport is owned and operated by government. Where the private sector provides substantial 
operations, for example, private bus operators, taxis and hire car services, these are often regulated 
or licensed by governments.  

The experience in Victoria serves as an example of public transport reforms that have ultimately 
delivered significant benefits despite some initial problems. In the early 2000s urban rail, tram and 
country passenger rail operations were privatised. However, within a few years most of the 
operators needed to be bailed out by the Victorian Government. While service levels had improved 
significantly and passenger satisfaction increased, overestimates of patronage built into the bids 
meant that the subsidies agreed to under the contracts were insufficient to keep the operators 
solvent.160 

While the Victorian Government needed to bail out operators, it did not re-nationalise services and 
train, tram and bus services continue to be operated privately and managed through complex 
contractual arrangements that provide incentives to maintain and improve service quality. 

Applying the lessons learned from other sectors to public transport could see greater use of 
contracting out, privatisation or franchising, subject to a regulatory regime imposing safeguards to 

                                                           

159 Infrastructure Partnerships Australia 2014, Road Pricing and Transport Infrastructure Funding, page 9. 

160 See Victorian Department of Infrastructure 2005, An Overview of Passenger Rail Franchising in Victoria, pages 8-9. 

http://www.infrastructure.org.au/Content/RoadPricing.aspx
http://ptv.vic.gov.au/assets/RailFranchsingOverview.pdf

















































































































































































































































































































































