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Dear Secretariat 

Submission  Competition Policy Review Draft Report 

This submission is made in relation to the Draft Report released on 22 September 2014. It is being made by 
me in my personal capacity and not as a partner of Clayton Utz. 

There is only one matter which I intend to address in this submission. It concerns the recommendations in 
the Draft Report relating to section 51(3) of the Competition and Consumer Act 2010 (Cth) Act   in 
particular, the recommendation at page 87 that section 51(3) be repealed. 

There is no doubt that the drafting of section 51(3) could be improved. In particular: 

 there are a number of anomalies in the present drafting; 

 the provision contains outdated references to repealed legislation; and 

 the language used has given rise to some uncertainty as to its meaning. 

I have addressed these issues in detail in an article I published some years ago. I attach a copy of that article 
to this submission, and I adopt the comments in that article in making this submission.  

There is therefore a compelling case for redrafting the current exemption to address the above issues. 
However, I do not agree that there is a case for the repeal of section 51(3). 

Having practised as a lawyer in the intellectual property and competition field since 1998, I am aware that 
businesses (both large and small) frequently take considerable comfort from the protection which section 
51(3) provides. Often this renders unnecessary any detailed consideration of the potential for conduct to 
contravene the relevant provisions of the Act, particularly those subject to a competition test (in such cases, 
of course, analysis is a complex and expensive process). Sometimes it may be the case that the shield of 
section 51(3) is unnecessary as there would be no contravention in any event. However, even in such cases, 
removing the exemption would impose an additional cost burden on businesses in seeking advice about the 
level of risk (if any) involved. Imposing a need to obtain competition advice would be particularly 
burdensome for small businesses in the early stages of innovation, when the costs of IP protection are high 
and the generation of income arising from their innovations is embryonic. 

The lack of an exact analogue to section 51(3) in overseas jurisdictions is not a reason for change. There are 
a number of important features of Australian competition law, such as the notification and authorisation 
processes, which are not replicated in the laws of most of our major trading partners. In recommending that 
these procedures be expanded to cover the notification of resale price maintenance, the Draft Report appears 
to acknowledge that Australia should implement laws that best meet the objectives of competition law in an 
Australian context, rather than simply following overseas practice. 
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In any event, I note that the Draft Report (at page 88) calls for a comprehensive review of Australia's 
intellectual property laws. In advance of such a review, it would be premature to make substantial changes 
to the laws governing the overlap of competition and intellectual property laws. Indeed, I note that the Draft 
Report (at page 88) states that "[t]he review should look at competition policy issues". As such, any action 
to substantially amend, or repeal, section 51(3) should be considered as part of the foreshadowed review of 
Australia's intellectual property laws. That inquiry could also consider other competition-related intellectual 
property provisions, such as sections 144 and 145 of the Patents Act 1990 (Cth). 

For these reasons, I submit that, while the drafting of section 51(3) could, and should, be improved, there is 
no case for a repeal of the exemption. Certainly, any action to repeal section 51(3) should be considered as 
part of the foreshadowed review of Australia's intellectual property laws. 

Yours faithfully 

 
Richard Hoad 
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